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ANCHORAGE, ALASKA - TUESDAY, FEBRUARY 23, 1999

(Call to Order of the Court at 9:44 a.m)
( Def endant present)

THE CLERK: On record.

THE COURT: The defendant has filed an opposition
notion. The governnent is entitled to reply. Did you want to
do that orally, or do you need sone additional tinme?

MR. COLLINS: | believe I can respond orally, Your
Honor. The defense filed a -- served a subpoena | abel ed
Cust odi an of Records, United States Postal Service. Previously
there was a hearing in which we established that there are
essentially two houses; there's the Postal Service side and
there's the Postal Inspector side. The subpoena was served on
Friday to an enployee of the United States Postal Service, an
i nspector, not the custodian of records.

The subpoena requested a copy of manuals, training
materials. It did not specify as to time frane, did not
speci fy what particular portions of the manuals. It |acked
specificity in that it can refer to any types of materials that
may or nmay not have been produced by the United States Posta
Service, Inspectors Division. It lacks specifics -- if
it refers to materials that are -- were not prepared by the
United States Postal Service, then the subpoena is
i nappropriate, because then the defense can seek it through
ot her neans.

The subpoena was dated -- this tinme of service, 9 a.m



t oday, February 23rd, the date right -- this evidentiary
heari ng which we're about to enter into on the pol ygraph

exam nation. The governnent's position as stated in the
docunents, in the notion to quash, that the subpoena cannot be
used for evidentiary hearings purposes. The -- it appears to
be a discovery notion -- or attenpt to gather discovery or to
ferret out through the files of the United States Posta
Service for whatever materials | believe will be used for

i npeachment purposes, which is an inproper use of the subpoena.

The materials al so requested may cover information that
the United States Postal Inspector Service deens to be
sensitive information. |In that regard the subpoena is overly
broad and is not tailored specifically for an issuance at this
time. It was served on Friday and in order to -- if the
Service were to be directed to conply, they would be required
to ferret through whatever documents that they have, which
woul d submit are in the thousands, and that in order to conply
by today woul d be unduly burdensonme. So | think there's a
basi s for quashing the subpoena.

THE COURT: The Court will rule on the matter at this
time. The subpoena asked the docunents to be presented at this
heari ng. Defense acknow edges in the opposition that they're
not related to the Daubert hearing which is set today. At
nost, it's a premature notion. Docunents that mght relate to
trial cannot be obtained at this tine. If it's to avoid
anot her suppression hearing, | don't think that's a valid

purpose. |It's -- basically appears to be a discovery notion.



The Court will grant the notion to quash. |In the case
that it's reissued or resought by defense, you m ght want to
make it nore narrow, because the government has objected to it
as being broad. The sensitivity part can be addressed by
havi ng sonmething submtted for an in canera inspection first.

I'"'mnot as concerned about the proper service. It says
Custodi an of Records and it was received by the Postal Service.
I"'mnot as concerned about that aspect of it. But as far as
the timeliness of it goes, the notion is granted.

So we' |l proceed with the hearing. M. MCoy, the
burden is on you to go forward. Do the parties want to make a
prelimnary statenment first?

MR. COLLINS: If I may speak first, may we excuse
I nspect or Bennett, who appeared to respond? My -- be excused
at this tine?

THE COURT: Yes.

MR. COLLINS: As a prelimnary matter, M. MCoy and
have di scussed the stipulation to the adm ssion of certain
docunents, and sonewhat in the sane vein as those the defense
submtted. Two articles the government woul d seek to submt on
the -- on reviews of the directed lie control question
technique. Plaintiff's Exhibit 1 is an article entitled The
Directed Lie Control Question, authored by Dr. Stanley -- or
Dr. Stan Abrans, the governnent's intended expert on this issue
at this hearing.

Plaintiff's Exhibit 2 is An Analysis of the

Psychodynami cs of the Directed Lie Control Question in the



Control Question Technique, authored by Dr. Matte. That's
Plaintiff's Exhibit 2.

Plaintiff's Exhibit 3 is the curriculumvitae of Dr.
Stanl ey Abrans, much |ike the defense submitted the curricul um
vitae of Dr. Raskin. W agreed to the stipulation of the
adm ssion of that.

Plaintiff's Exhibits which are marked 4A and 4B for the
pur pose of indicating that they're two tapes, is the recording
of the actual polygraph exam nation, the audio recording of the
actual polygraph exam nation adm nistered to Ms. Wl ker, and
this is a copy of the tapes provided by the defense to the
gover nnent .

Plaintiff's Exhibit 5 is a copy of the transcript in the
United States versus Cordova district court hearing. Mich like
t he defense submtted some transcripts of other hearings on the
pol ygraph, the government presents that for the Court's
consi derati on.

THE COURT: You say the Cordova?

MR. COLLINS: The Cordova case. The district court
hearing was held after the --

THE COURT: This is Cordova 2, the one after the appeal ?

MR. COLLINS: Correct. Prelimnarily, there's also the
i ssue of how we're to proceed, | guess in order to provide at
| east direction to nyself. The defense has submtted in its
not ebook of exhibits the affidavit of Dr. Raskin which contains
not only his assessnent of the validity of polygraphy, the

techni que used in this case, as well as his concl usions.



The -- that procedure was followed in the Cordova matter, where
t he defense submtted the affidavit, and then the court
proceeded with the cross-exanm nation of Dr. Raskin, and then
the defense was permtted a redirect. So in essence, it
appears that in Cordova they avoided the direct exam nation of
Dr. Raskin because in essence his testinobny was contained in
the affidavit which was submtted in that case. And in a
simlar vein, the affidavit submtted in this case essentially
contains his testinony.

So if -- does the Court wish to proceed with a direct
exam nation enconpassing a repetition of his affidavit, or does
the -- would the Court prefer to proceed with a
cross-exam nation of Dr. Raskin and allow redirect?

THE COURT: Let nme hear from M. MCoy first.

MR. McCOY: Your Honor, | prepared a presentation for
Dr. Raskin to outline how the Daubert standard works and how
t he polygraph that's at issue here neets that Daubert standard.
That affidavit is a nere summary and i s nowhere the type of
affidavit that was submitted in the Cordova case.
specifically request and want to go forward with the direct so
we can outline and make the appropriate record in this case.
Sol -- thisis the first I've heard of this suggestion. The
affidavit is nothing nore than a brief summary of what Dr.
Raskin did. This Court's not going to have a sense of the
Daubert factors or what he did just fromthat affidavit. So |
obj ect to proceeding in that fashion.

THE COURT: You have the right to put on the evidence as



you choose. You have the burden of going forward, as | said,
and so I'll permit you to do it in the manner you choose.

MR. McCOY: Wth regard to the exhibits that M. Collins

has proffered, | have no objection at all as to all of them
save 5, which | believe is the Cordova transcript. | doubt I'm
going to have an objection to that. | think I just want the

noon hour to quickly look at it and see whether | have a basis,
but probably not. So if | could just reserve nmy decision on
that until the noon break, |1'd be able to advise the Court
shortly after the noon break of what ny -- what | feel about
that. |Is that agreeable?

THE COURT: Yes.

(Plaintiff's Exhibits 1, 2, 3, 4A, and 4B admtted by
sti pul ati on)

MR. McCOY: Al right. Wat I'd like to do now is
proceed with the evidentiary hearing, if the Court's prepared
to take evidence?

THE COURT: Yes.

MR. McCOY: Al right. At thistinel'd call Dr. David
Raskin to the stand. Dr. Raskin, if you would step up to the
clerk and take an oath, you' |l be sworn.

DAVID C. RASKIN, PH.D., DEFENDANT®"S WITNESS, SWORN

THE CLERK: Pl ease be seated at the w tness box. For
the record, sir, would you please state your full nane,
address, and spell your |ast nane?

THE WTNESS: David C. Raskin, R a-s-k-i-n. M address
is Post Ofice Box 2419, Honer, Al aska, 99603.



THE CLERK: And is it MD.?

THE WTNESS: Ph. D

THE CLERK: Ph.D. Thank you.

MR. McCOY: May | inquire?

THE COURT: May proceed, yes.

MR. McCOY: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR MCOY:
Q Good norning, Dr. Raskin.
A Good norning.
Q | want to ask you a few questions about your background to
begi n our process here today. Could you tell us what your

occupation is, please?

A 1'ma professor eneritus of psychology fromthe University
of Utah --

Q Al right.

A  -- where | hold alifetinme appointment. And | ama

forensi c psychol ogy consul tant.

Q Al right. 1In the area of psychol ogy, do you have any
areas in which you specialize in?

A Yes. | specialize in experinmental psychol ogy, psychol ogy
and | aw, and human psychophysi ol ogy.

Q Al right. Wth regard to human psychophysi ol ogy, could
you describe for Judge Roberts what that is?

A Human psychophysiology is a scientific discipline in which
scientists, primarily psychol ogi sts, but al so physiol ogi sts

engi neers, and nedi cal people, conduct research where they
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nmeasure bodily reactions in controlled situations, and from
under st andi ng what stinulation is presented to the individua
and how t he body generates physiol ogical reactions, the
scientists attenpt to nake inferences about psychol ogi ca
states and nental processes.

Q ay. Is psychophysiology a recogni zed subspecialty of the
field of psychol ogy?

A Yes, it is.

Q Al right. And is it a body of know edge that is based on
scientific principles?

A Yes, it's a very heavily scientifically-based and

t echnol ogy- based di sci pli ne.

Q Wy was it that you selected this as a subspecialty to

expl ore during your academ c years?

A Well, | began ny acadenmic training in engineering, and
frankly, | got a little bored with engineering. And so | -- |
noved fromthat to mathematics and then I -- | encountered

physi ol ogi cal psychol ogy as an undergraduate in a course and
found it fascinating, because it conbined a | ot of the things
that I'd always been interested in. And then | started
graduate school in clinical psychology but found that that was
not really a very scientific discipline. It was nore involved
with treating people and doing, you know, talk therapy and

things like that, and it just didn't enbody science to the
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extent that | felt confortable with. And then | discovered
psychophysi ol ogy. | happened to be at UCLA doing my graduate
wor k, which is one of the -- the centers for psychophysi ol ogy
in the world.

Q Uh-huh (affirmative).

A And | had the good fortune to study with sone of the top
people in the world in that field.

Q Al right. Wll, you' ve nentioned UCLA. Could you
describe for the record and for Judge Roberts what your

educati onal background is?

A  Well, | received ny bachelor's, master's, and Ph.D. degrees
from UCLA in 1957, 1960, and 1963, respectively.

Q Un-huh (affirmative). Have you bel onged to any

pr of essi onal and honorary organi zations in connection with your
st udi es?

A Yes, | have.

Q And do you belong to any psychophysi ol ogi cal organi zati ons?
A Yes. Wll, I -- 1 belong to a variety of organizations

t hat have psychophysi ol ogists as well as one specifically in
psychophysiology. |I'man elected fellow of the Anerican
Psychol ogi cal Association, a charter fellow of the American
Psychol ogi cal Society, a nenber of the American Psychol ogy Law
Society. [|I'ma menber and past president of the Rocky Muntain

Psychol ogi cal Association. And I'ma nmenber of the Society for
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Psychophysi ol ogi cal Research, which is the Internationa
Scientific Society for Psychophysiologists. And |I've served on
t he board of directors, elected to that, as well as been
selected to run for president three times, fortunately not

el ect ed.

Q And these are the offices that you' ve held at these various
or gani zati ons?

A Yes, as well as having held offices as serving on editoria
boards for the scientific journals in these associations. |'ve
served as an associate editor of the Journal of
Psychophysi ol ogy and al so as a nenber of the editorial board of
t he Journal of Experinmental Psychol ogy, and al so as a
consulting editor for about 20 other scientific journals.

Q ay. Could you touch briefly on how these organi zations
that you' ve identified relate to the field of expertise that
you'll be testifying to today?

A Well, polygraph techniques are an application of human
psychophysi ol ogy and psychol ogy. And so the pol ygraph
technique is derived fromthe use of scientific instrunents
known as pol ygraphs which were originally devel oped by
psychophysi ol ogi st s.

Q Uh-huh (affirmative).

A In fact, one of nmy professors was a pioneer in that area.

And using that technol ogy conmbined with the understandi ng of



RASKIN - DI RECT 1-13

psychol ogy and psychophysi ol ogy, one can nmake neasurenments in
control |l ed situations, and pol ygraph techni ques are a specia
controlled situati on where one asks questions, which are the
stimuli, carefully-crafted questions, in a standard
psychol ogi cal protocol, and nmakes recordi ngs using pol ygraph
instrumentation, and then interprets those recordings in termnms
of what was asked and what reactions were observed to make

i nferences about a particul ar psychol ogi cal state, the

exi stence or nonexistence of the state of deception, attenpting
to deceive.

Q ay. How long have you been studying psychophysi ol ogy and
t he pol ygraph?

A | began working in psychophysiology in 1958, so that's 41
years.
Q A right.

A And the polygraph as it's used in the vernacul ar, the so-
called lie detector, |'ve been studying that since 1970, so

t hat woul d be 29 years.

Q Has there ever been a neeting specifically honoring you and
your research in these fields?

A Yes.

Q Wuld you tell Judge Roberts about that, please?

A  Wll, when | took early retirement fromthe University of

Ut ah and becanme an eneritus professor, the -- sone of the
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menbers of the Society for Psychol ogi cal Research, including
two of the past presidents, put together a synposiumin the
annual meeting in Toronto, Canada in 1995 in which they honored
me -- it was probably the greatest honor 1've had in ny
academi c career -- for my contributions to the field of
psychol ogy and particularly specifically with my contributions
to the field of polygraph science.

Q Wwo inthe field attended this synposiunf?

A \Well, there were people from probably nmany subspecialties
wi t hi n psychophysi ol ogy; of course, many of my forner students
who - -

Q Uh-huh (affirmative).

A -- have becone wel |l -known psychophysiol ogists in their own
right, and others, including Edward Katkin, who's a recent past
presi dent of the society and a renowned psychophysi ol ogi st, and
St ephen Porges, who's al so a past president and renowned
psychophysi ol ogi st. And sonme of ny students who are well known
inthis field, and many others who -- who attended it out of
interest and who are --

Q A right.

A -- professional and personal friends.

Q And who was it, if you didn't nention, who organi zed the
neeting, the synposiunf

A  Wll, I think the organizers were Dr. Porges --
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Q Uh-huh (affirmative).

A -- and Dr. Honts -- or Dr. Kircher. | can't renenber --
Q Uh-huh (affirmative).

A 1 think -- both -- both of -- all three of those had been

my students at one tine.

Q Al right. You have before you Exhibit A; could you tel
us what that is?

A | believe that's nmy curriculumvitae.

Q Yeah.

MR. McCOY: Your Honor, |1'd offer Defendant's Exhibit A
as a summary of Dr. Raskin's professional and educati ona
backgr ound.

THE COURT: Any objection?

MR. COLLINS: | believe we've stipulated to
t he adm ssion --

MR. McCOY: That's fine.

MR. COLLINS: -- but we'll go and --

THE COURT: Exhibit Ais admtted.

(Defendant's Exhibit A admtted)
BY MR MCOY:
Q I want to talk about your tine at the University of Utah.
Could you tell us when it was that you were enployed as a
professor with the University of Utah?

A M first appointment there was in 1968 as associate
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prof essor, and then | was pronoted to professor in 1972.
Al right. And did you teach classes at the university?

Yes, | taught a full |oad of classes --

Q

A

Q Al right. And --
A -- as well as research

Q And what were the range of classes that you taught?

A | taught the full range of classes, fromintroductory
psychol ogy through specialized | aboratory techni ques for
graduat e students in psychophysiology. And | included in that
human | ear ni ng, menory, experinmental design and research

nmet hods, special courses on topics of interest at the tine,

hi story and systens of psychol ogy, psychol ogy and | aw,

i ncluding of course the -- the -- organized for the | aw schoo
at the University of Uah. And courses in psychophysi ol ogy,
and a variety of other special topics as --

Q And the research that you did as well as teach, did that
have a focus?

A Yes, the research | did always had a focus, | hope. But
that shifted over time as ny interest changed. That's one of
the nice things about academic life, is one can pursue
interests as they becone inportant or attractive, and --

Q Uh-huh (affirmative).

A -- so ny early research began in human | earning and human

menory and intell ectual processes, and then into physiolog- --
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psychophysi ol ogi cal studies of human | earning and conditioning
and usi ng pol ygraphs for that purpose. And then | noved into
studyi ng attention, using physiological nethods and studying
pat hol ogi cal popul ati ons such as schi zophrenics. | had grants
fromthe federal governnment and National Institute of Mental
Health to do work in that area, and | also did research in

bi of eedback, having to do with people | earning or not I|earning
to control their physiol ogical responses.

And -- oh, | left out that early in my career | did sone
rat research too in terms of learning. | -- | guess | tend to
repress that.

Q Al right.

A And then -- then | later noved into the area of pol ygraph
t echni ques because of an interest that developed in 1970. And
t hat becanme a major focus of ny work. And in recent years

al so added to that work in psychol ogy and | aw and research and
devel opment in the area of interview techniques, particularly
with children, and in sexual abuse cases and anal ysis of

Wi t ness statenents.

Q Al right. Have you served at other universities as well
as the University of Utah?

A Yes.

Q And did you teach classes at those universities?

A Yes, | did.
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Q \VWhat other universities were they?

A Wll, | taught for two years at UCLA after | received ny
Ph.D. and then | noved on to Mchigan State University, where |
was hired in 1965 as an assistant professor of psychol ogy, and
pronoted to associate professor in 1968. And then |I left that
year and went to the University of Uah. | also was a visiting
professor at the University of British Colunbia in Vancouver,
Canada in 1974-'75.

Q Al right. Wat is it that you do now, sir?

A  Now |l continue to do a lot of witing in these areas and
col l aborate on research with nmy forner students, particular Dr.
Kircher at the University of Utah and Dr. Honts at Posey (ph)
State University. And | contribute chapters and witings for

| egal publications as well and al so Journal articles that we
prepared on various topics. And | do training and workshops
around the United States and in Canada, and | do consulting for

attorneys and | aw enforcenent --

Q A right.

A -- and training.

Q Wat is original research?

A  Oiginal research? Wll, that's --
Q Yes, sir.

A

-- sonet hing that sonmebody does that sonebody el se hasn't

quite --
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Q A right.

A -- done that way.

Q Have you conducted original research during the course of
your career?

A Yes. The majority of ny tinme at the various universities
since | got -- since |l left UCLA -- well, even at UCLA -- has
been in research. The teaching, although it's tinme consum ng
for the type of positions |I've had and the institutions |'ve
been, the teaching is a |l esser conmtnent of tine than
conducting scientific research, getting federal grants on which
to conduct this research, and publishing in scholarly journals
about the results of that research

Q And what areas have you conducted original research in over
t he years?

A  Oh, | think |I described those earlier --

Q Right.

-- in terms of ny research interests, yeah.

>

Q Be fine. And when you've perforned original research, have

you published the results?

A Yes.
Q And have you subjected the -- your research results to peer
revi ew?

A Yes, the publications that | have authored or co-authored

have been routinely submtted either to scientific journals
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whi ch have a very rigorous peer review, or through other

editorial processes, such as when a book is edited, the --

they -- it also goes through extensive review by the editors of
t hat --

Q Al right.

A -- and often are sent out to consultants. So -- and al so
sometimes the -- the grants that |1've had, |I've had many grants

fromthe federal government for this research. The grants
thenselves initially are subjected to very rigorous review
before one gets the funds, and --

Q Ckay.

A -- getting the funds is, you know, sort of a | ow
probability thing. So when you get those, they've gone through
an extensive peer review process. And then after you finish it
and you submt the final reports, those are al so reviewed by

t he agencies and then accepted.

Q Oay. Well, we'll discuss the peer review process in
detail later, but | wanted to touch on it now. Could you tel
me who John Podl esny is?

A John Podlesny is a forner student of mne who got his
master's and Ph.D. degrees with me in psychophysiol ogy at the
Uni versity of Utah and then took a position in 1982, | think it
was, as the director of polygraph research for the Federa

Bureau of Investigation at Quantico, at the acadeny, and held
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that position until about 1996, | think it was, when they
abandoned that effort because it duplicated the Departnment of
Def ense Pol ygraph Institute. So he ran the -- the pol ygraph
research lab for the FBI during its entire existence. He now

is in another division of the FBI, doing research on nethods of

detecting --

Q Ckay.

A -- terrorismand environnental issues.

Q You have before you Defendant's Exhibit B. | would ask you

to look at it and tell ne if you recognize it.

A Yes, | do.

Q Oay. And would you tell us what the significance of this
article is?

A  Wll, this is an article by Dr. Podl esny and his co-worker
Conni e Trusl ow on an expanded-i ssue pol ygraph techni que. And
what it represents is a typical high-quality scientific
publication in a very high-quality scientific journal, the
Journal of Applied Psychology. And it describes origina
scientific research in which polygraph techni ques which are
known as conparison or control question tests were utilized to
determ ne the extent to which such techniques can differentiate
truthful and deceptive individuals in a nock crinme scenari o,
which is the typical |aboratory type of simulation that's done

inthis type of research, and the extent to which the
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t echni ques can al so di stinguish anong various roles that a
person mght play in a crinme scenario, such as the actua
perpetrator, a collaborator, and soneone who's informed and
know edgeabl e i n advance, or sonebody who's innocent.
Q Uh-huh (affirmative).
A And this is a carefully conducted piece of research
published in a journal that rejects normally about 80 percent |
t hi nk of the manuscripts submtted for publication.
Q How can you tell if this article -- or first of all, was
this article subjected to peer review?
A Yes, as a matter of fact, | was one of the peer reviewers
and | required very extensive revisions twice before it was
ultimtely published, as did other consulting editors ask for
revisions.

MR. McCOY: Your Honor, ny request is that B be
adm tted.

MR. COLLINS: No objection.

THE COURT: B is admtted.

(Defendant's Exhibit B admtted)

BY MR MCOyY:
Q Dr. Raskin, I want to ask you to explain to Judge Roberts
how it was that you initially became involved in the subject of
pol ygraph exam nations, as an issue of study for you.

A  In 1970 | received a tel ephone call froman attorney in
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Salt Lake City -- | was at the University of Uah at the

time -- who told nme he had been referred by one of ny

col | eagues. And he was seeking ny assistance because he had a
client in a capital case who had taken a pol ygraph exam nation
that was going to be introduced at trial, and where the

pol ygraph exam ner had reported himas deceptive. And he asked
for my help in dealing with this, because | was a
psychophysiologist. And | told himthat | would be willing to
| ook at the materials and tell himif I could help him And
when | | ooked at them |l knew | could help him because it
utilized a technique that was well known to be usel ess,
basically, in differentiating truth from deception, even though
it was in wi despread use at the tine.

Q Uh-huh (affirmative).

A  And so | did so testify at trial. And it got nme interested
in the problem and I thought, well, this is unfortunate that
techni ques that probably don't work at all are being utilized.
But we | ooked at the scientific literature and found there
really wasn't any adequate research by bona fide scientists --
Q Uh-huh (affirmative).

A -- on these issues, even though they' re being w dely used
by the governnent and then | aw enforcenent areas. So | decided
as a psychophysiologist, I would use the resources in ny

| aboratory and ny training to do research which | expected
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woul d show t hat pol ygraph techniques don't work. But in the
course of our exam nation of the literature we discovered that
there were other techniques avail able that were becom ng nore
wi despread in their use, known then as control question tests.
Q Uh-huh (affirmative).

A Not the one that | had criticized in that trial, but

anot her techni que that was not well known to psychol ogi sts.

And so we decided to research on that since that seened to be
the -- the nethod of choice as it was devel opi ng, both by the
governnent and in |l aw enforcement in general. And so we did
research on that, which I fully expected would show t hat that
didn't work either.

Q Uh-huh (affirmative).

A That was the general opinion of psychol ogists --

Q Uh-huh (affirmative).

A -- and psychophysiol ogists. Mich to ny surprise, it worked
a lot better than we thought. Better than chance, not perfect,
but reasonably well. And we published that study in the

Jour nal of Psychophysiology in 1975. And it became quite an
interest of mne. And | thought that, well, since these things
are being used and they do seemto work, we should set about
improving them And | spent the next, well, up until today, so
that's 29 years --

Q Uh-huh (affirmative).
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A -- working on that problem

Q As you probably know, Doctor, people often think of the

pol ygraph as being synonynous with a lie detector. |Is that
accur ate?
A | think that's quite a m sconception. It's a -- an

oversinplification of what a polygraph is. A polygraph
technique is -- is a nethod for gathering information that

m ght be used to make inferences about truth and deception, but
the instrument itself does not detect lies. It sinply neasures
physi ol ogi cal activity. And one has to have a protocol and a
scientific basis fromwhich to make inferences about truth and
decepti on.

Q Oay. And during the course of the years since 1970, what

did you | earn about the efficacy of polygraph exam nations?

A  Well, | learned that there are sonme techni ques that are
better than others and sonme that are not useful at all, except
per haps for extracting confessions. The -- the latter being

the relevant-irrel evant test --

Q Uh-huh (affirmative).

A -- which was the earliest type test, and didn't have
adequate controls or conparisons in it to make a reasonabl e
i nference. That was the type of test that was used in that
case that first got nme interested.

Q Uh-huh (affirmative).
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A But also learned that there are what are called control
guestion or, properly, conparison question tests in which there
are proper internal conparisons that are built into the test
that allows one to nake accurate inferences about truth and
deception if the test is structured and conducted properly and
if it's evaluated properly and if the recordi ngs are made
properly. And | learned that over the years as we worked on

t hese problens and inproved the nethodol ogy for the interview
techni que that precedes the -- the test, the question
structures that are used, the types of questions that are used,
the instrumentation, the anal ytic procedures, that one can

achi eve very high rates of accuracy.

Q Al right. | want to nove on and tal k about your
qualifications to actually adm nister a pol ygraph exam nati on.
Wul d you tell Judge Roberts what training you' ve personally
recei ved regarding the adm nistration of a pol ygraph

exam nati on?

A Wll, ny training really begins with nmy work in
psychophysi ol ogy, because that's the instrunmentation, and ny
studi es about human bodily processes. So that's the basic
background conbined with the psychology training that 1've had
as a undergraduate and graduate student in how to interview and
interact with people. 1In addition, however, | undertook a

training course at a pol ygraph school for polygraph exam ners
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in 1973 in New York City. | was invited by the director of

t hat school, Cl eve Backster, to attend his school free of
charge, and | offered to teach part of his course for himin
psychophysiology in return for that favor. And | attended this
si x-week training course which was designed to teach

i ndi viduals how to run and interpret polygraph chart --

exam nations. Mstly they're |aw enforcenment or ex-law
enforcement people, but | was the only academ cally trained
person or scientist in the course. And so | underwent that and
then | had to do an internship where | -- a supervised
internship of 100 exam nations by another polygraph exam ner
who at that tine was ny Ph.D. student, |ater Dr. Barland, went
after his Ph.D. And so he supervised me in ny internship. And
| -- that was part of ny training, and then | took the tests
and so on to becone |icensed.

Q Al right. How was this training different from other
training you received in the academ c areas?

A  Well, it was not, strictly speaking, the kind of academ c
course that |I've had over ny career or that |I've taught over ny
career, except for the polygraph workshops -- workshops | do.

It was nore designed as a practical, hands-on kind of course,
where the basic scientific, psychological information is given
to those exam ners to the extent that they can understand it --

Q Uh-huh (affirmative).
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A -- so that they can then conduct a polygraph test |ike
technicians. |It's nore of a technical training course.

Q Al right. And what was it that you | earned that you
weren't qualified to do before the training?

A | learned a | ot about how to formul ate the questions --

Q Uh-huh (affirmative).

A -- what sonme of the pitfalls are in fornmulating questions.
| learned how to do what is known as nunerical scoring of

pol ygraph charts, using a systemthat M. Backster had

devel oped and then later the U. S. Arnmy had nodified.

Q Uh-huh (affirmative).

A And then we've nodified it based on research since. But |
| earned how to apply that. | learned a | ot about the uses of
pol ygraphs in -- in the field, in | aw enforcenent and nonl aw

enforcement applications, and sone of the |egal aspects

relating to that. W had sections on those things. | |earned
a |l ot about interrogation.

Q Al right.

A Wll, not in that course so nuch, but in later --

Q Sure.

A -- interrogation courses | took.

Q Are you licensed to adm ni ster pol ygraph exam nati ons?

A Yes, | am

Q Tell Judge Roberts where you hold licenses to do that.
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A |1 hold alicense in Utah and in New Mexico. Both of those
states have pretty stringent |icensing requirenents.

Q Al right. Do you regularly adm nister these exam nations?
A Yes, | do.

Q Wuuld you quantify that for us, how many you do, how many
have you done, that sort of thing?

A  Well, since | started doing themin actual cases, which

t hi nk was about 1975, |'ve adm nistered in excess of a thousand
pol ygraph exam nations, nostly in crimnal cases. And |ast
year | think | probably did about forty-sonme-odd exam nati ons.
Q And how I ong have you been licensed by Utah and New Mexico
to adm ni ster pol ygraph exam nations?

A | believe | got ny license in Uah in 1975, and in New
Mexi co, probably about 1978, 1 think.

Q Have you ever been approached and asked to train other

i ndi viduals in the proper adm nistration of a polygraph

exam nati on?

A Yes, | have.

Q Wuuld you tell us about that, please?

A Well, for about 24 years, | think, | conducted a specia
wor kshop at the University of Utah for polygraph exam ners, a
nor e advanced pol ygraph course that incorporated the | atest

sci ence --

Q Uh-huh (affirmative).
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A -- and psychol ogi cal principles, for people who are already
pol ygr aph exam ners.

Q Uh-huh (affirmative).

A And that was initially a five-day course, and then we cut
it down to three days because |ots of those people couldn't
come for five days.

Q Uh-huh (affirmative).

A  And | did that for 24 years, and | had exam ners from al
over the United States, Canada, occasionally from Europe,
occasionally from Japan, and a few other places, attending that
course. Many -- the -- the mgjority of themwould be federa
pol ygraph exam ners fromall the different federal agencies.

Q | was just going to ask you, who was your typical attendee.
A Yeah. The typical attendee would be people -- polygraph
exam ners fromthe U S. Secret Service, the CIA the various
branches of the mlitary and the DOD, |ocal |aw enforcenent --
Q \When you say DOD, you nean Department of Defense?

A Departnent of Defense, excuse ne.

Q Ckay.

A And, you know, all the branches as well as fromthe
departnent itself, people from-- occasionally fromthe

pol ygraph school that the government runs. And -- and
occasional scientists who were interested, but nore often,

al nrost predom nantly pol ygraph people. And then private
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pol ygraph exam ners who were in private practice.
Q Has any agencies, federal agencies or state agencies, asked

you to consult about pol ygraph exam nation --

A Yes.
Q -- and pol ygraph exam nation techni que?
A Yes.

Q Could you tell the judge, Judge Roberts, who you've been
asked to consult with or conduct pol ygraph exam nations for the
gover nnent agenci es?

A \Well, I've done consulting and/ or pol ygraph exam nations
for the Central Intelligence Agency, the FBI, the U S. Secret
Service, the Secretary of the Treasury, U S. Departnent of
Custons, Al cohol, Tobacco and Firearms, Drug Enforcemnent

Admi nistration, U S. Departnment of Energy, the various U S. Air

Force -- forgetting the acronymnow -- the Ofice --

Q dbD?

A -- of -- Ofice of Special Investigations, OSI, Crimna
Investigation Division of the U S. Army, Naval -- whatever the

Navy is now, |'ve forgotten.

Q Ckay.

A Naval Investigative Services, NIS. |'ve consulted with
Nati onal Security Agency --

Q You ever been asked to consult by the -- with the U S

Department of Justice?
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A Yes, | have. 1've done work for U S. Attorneys, both

pol ygraph exam nations and eval uati ng ot her pol ygraph

exam nations for them I'mcurrently retained by the U S
Departnment of Justice in Washington, D.C. to work on a rather
i mportant case that they have and was just recently approached
by another U.S. attorney in the Departnent of Justice to
consult with them on another very high-profile case.

Q Any foreign governments approach you and ask for

consul tation and advice in the proper adm nistration of

pol ygraph exans?

A Yes. | have done extensive consulting for the Israel
Police on a nunber of occasions in Israel, training and
consultation, the Israel Anti-TerrorismForces. | was brought
over to do a special three-day training for their polygraph
peopl e who conduct exam nations in their anti-terrorism
activities, as -- often referred to as the Secret Service over
there, but it's different fromour Secret Service.

Q Uh-huh (affirmative). Uh-huh (affirmative).

A |1 have al so done extensive training and consultation for

t he Royal Canadi an Mounted Police and the Canadi an Police
College. | taught regularly in their course for -- fromits
inception in from 1979 until |ast year, when |I just got tired
of traveling all the way to --

Q Uh-huh (affirmative).
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A -- Otawa. It's too far to go fromHoner. And | have al so
consulted with the Court of Appeals in Sweden. 1've done
training in -- in NATO conferences and in Europe, NATO
scientific conferences. |'ve done training for the Japanese
Nati onal Police and |I've al so done consultations for other
foreign bodies such as the Israel Suprene Court, the British
House of Commons, as well as United States Senate.
Q Wth regard to the United States Senate, could you descri be
for Judge Roberts when you've been asked to consult with the
United States Senate and over what matters?
A \Well, I've served as an expert on a nunber of occasi ons.
think the earliest was when | was asked by Fred Thonpson, the
m nority counsel on the Watergate hearings, who's now a United
States senator, to consult with himabout doing polygraphs in
the Watergate investigations. He wanted ne to pol ygraph John
Dean, but Senator Ervin said no.

| also was consulted -- | served as an expert w tness for
Senator Birch Bye (ph) of Indiana, at hearings of the United
States Senate Judiciary Comrittee on proposed |legislation to
[imt the use of polygraphs in the private sector. | was
retained by the -- by Senator John Kerry of Massachusetts, who
co-chaired a subcommittee of the Senate Foreign Rel ations
Committee investigating the Contra drug issues that came up

about all eged funding of drug noney from Col onbia and drug
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cartels to the Contras during the Contra and N caraguan
efforts. And | did very sensitive polygraph work for Senator
Kerry for the conmttee in that consultation.

And | also served as the expert for the Senate Labor and
Human Resources Conmittee, at the request of Senators Orin
Hat ch of Utah and Senator Edward Kennedy of Massachusetts, as
their expert in assisting in the drafting and then testinony
with -- regarding the bill to -- which is known as the
Pol ygraph Protection Act of 1988, | believe, which linmts the
use of polygraph exam nations in the private sector.

Q Al right. Wuld that be enpl oynent screening, that kind

of thing?
A  Enpl oynent screening, yes. It basically nmakes that kind of
activity illegal.

Q Al right. Have you testified as an expert w tness before
in courts?

A Yes.

Q Wuld you tell Judge Roberts how many times you' ve
testified as an expert witness in courts?

A In excess of 200 tines.

Q Al right. And how many tinmes has your testinony been
focused on pol ygraph issues?

A | would say approximately 150 or a little nore than that.

Q Al right. And would you identify generically the courts
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that you testified in as an expert w tness?

A |l've testified in federal courts in a variety of
jurisdictions around the United States as well as federal court
in Canada and in Sweden. |'ve testified in state courts al
over the United States. And | have testified in, you know,

| ocal courts and various special kinds of bodies, |ike

enpl oynment comm ssions and things |ike that.

Q Al right. Have you testified before juries before?

A Yes, | have.

Q How many times have you testified before juries on

pol ygraph i ssues?

A | think approximately 50 tines --
Q Uh-huh (affirmative).

A  --infront of a jury at trial.
Q A right.

MR. McCOY: Your Honor, at this tine |1'd offer Dr.
Raskin as an expert in the field of psychophysiol ogy and the
adm nistration and interpretation of polygraph exans.

MR. COLLINS: No objection.

THE COURT: So admitted.

MR. McCOY: Thank you.
BY MR MCOyY:
Q Dr. Raskin, I want to start with a -- our discussion about

t he Daubert factors here in a mnute. You're famliar with the
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Daubert deci si on?

A Yes, | am

Q Okay. What | want to start with is to talk about the
scientific bases for polygraph exam nations. Wuld you pl ease
explain to Judge Roberts the psychophysiology that is the
scientific basis for the polygraph exam nation that was

adm nistered in this case?

A Yes. The type of examnation admnistered in this case is
based upon certain fundanental psychophysi ol ogi cal principles
that there are certain bodily reactions that are involuntary
that occur al nost invariably in nost individuals when certain
stimuli or psychological states are present, and that one can
nmeasure those reactions with proper instrunmentation. And that
when a person is faced with a threatening situation, a
physically or psychologically threatening situation, these

i nvoluntary reactions which are nedi ated by what is known as

t he aut onom c nervous system-- so through the brain and then
into the peripheral nervous system-- these reactions express
t hensel ves in the kinds of activity that we can record with a
pol ygraph, such as changing in respiration, suppression usually
of respiratory activity, increases in sweat gland activity on
t he pal m of the hands, known as skin conductance responses or
gal vani ¢ skin response, increases in blood pressure and

decreases in the amount of blood on the surface of the body
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caused by constriction of the peripheral blood vessels.

These and many ot her kinds of things can be neasured when a
person is threatened. And a pol ygraph exam nation utilizes
t hose wel | - establi shed, undi sputed physiological reactions to
construct a psychol ogi cal protocol designed to mnimze the
nunber of possible explanations for why particul ar reactions
may be observed in a controlled situation such that one can
narrow it down to an inference about whether or not a person
was engagi ng in deception or telling the truth --
Q Is this --
A -- when they answered certain questions.
Q Is thisrelated to what | know as the flight-or-fight --
flight reaction?
A Yes, it is. The fight-or-flight reaction which is comonly
referred to -- the nost frequently used exanple, interestingly,
has to do with what WIIliam Janmes said about encountering a
bear on the trail --
Q Uh-huh (affirmative). Uh-huh (affirmative).
A -- which I'"msure Janes never did, but some of us have.
And that causes an involuntary reaction and these things can be
nmeasured. The sanme kind of a thing, although in a |esser form
because it's not the same kind of fullblown fear, but it's an
i ntentional arousal process, occurs when a person is threatened

with discovery if they are being deceptive and if they are put
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in a situation where they feel that their deception may be
detected. And it's that kind of psychol ogical fight-or-flight
that provokes simlar types of reactions.

Q So nonphysically threatening situations can trigger
psychophysi ol ogi cal reactions, is what you're telling us?

A Yeah, just like when | get on the witness stand every tine,
| feel anxious --

Q Uh-huh (affirmative).

A -- no matter how many tines | doit. |It's a threatening
situation, it's not pleasant.

Q Uh-huh (affirmative).

A And it produces simlar kinds of reactions.

Q Are the functions that we're tal king about here, the

i ncreased respiration, blood pressure, perspiration, that sort
of thing, these things that you've described, as they
recogni zed as valid principles of psychophysiol ogy?

A Oh, yes. They're not disputed in ternms of the basic
principles that | just laid out. The dispute mght come in in
terns of what you can use those neasurenents for, but in termns
of the process that causes them that's --

Q Yeah. So these -- have the -- has scientific testing and
scientific study established these principles beyond doubt?

A No question about it. They've been pretty well established

since the early part of this century.
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Q Oay. Wre you famliar with the Frye deci sion?

A Yes.

Q Al right. Could you trace the history and evol uti on of

pol ygraph exam nati ons since Frye?

A Yes. The Frye decision canme out of the D.C. Court of
Appeal s in 1923. And at that tine the issue was whether or not
the principles are generally accepted. Since that tine there's
been a great deal of scientific -- excuse ne -- scientific
research about pol ygraph techniques. There's about 100 years
of accumul ated research, and the vast mgjority of it having
been done since about 1970.

Q Uh-huh (affirmative).

A  And the -- during this period of time, first was the
relevant-irrel evant test that was devel oped actually at Harvard
Uni versity by a psychol ogi st named Marston (ph). And that is a
techni que that was w dely used and devel oped nore by | aw

enf orcenment people, John Larson (ph), a nedical student at

Ber kel ey --

Q Uh-huh (affirmative).

A -- with the Berkeley Police Departnent, and Leonard Keel er
(ph), who worked with him And Keeler made it very popul ar and
wor ked on sone high-profile cases using this rel evant-
irrelevant technique. The problemw th that techni que was that

it asked only relevant questions: "Did you shoot the doctor,"
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which is the case of --

Q Uh-huh (affirmative).

A -- Frye; and "Do you live in Washington, D.C.? |s today
Tuesday?" And the idea there was, if a person is |lying,
they'lIl have big reactions to the "Did you shoot the doctor”
question and relatively small to "lIs today Tuesday," whereas if
the person's telling the truth, the naive notion was that they
won't show nuch difference in reaction to the new questions,
because they're not lying and therefore they won't have this
automatic --

Q Uh-huh (affirmative).

A -- reaction. But that was based upon a gross |ack of
under st andi ng of human psychophysi ol ogy.

Q Has it been discredited?

A It has been thoroughly discredited, although there's stil
a few people who still use it. Even the FBI uses it

occasi onal |l y.

Q Uh-huh (affirmative).

A But it has been discredited and repl aced by what are known
as conparison question tests, or nore conmonly known as contro
guestion tests.

Q Wuld you tell me how it was that the conparison question
test was devel oped? When did that start to occur?

A \Well, that started in the late '30s. A psychol ogi st at
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Fordham Uni versity by the nane of Father Summers (ph) deci ded
that he needed to have a proper conparison, sonething that an
i nnocent person would be nore likely to react to than the
rel evant questions if they're telling the truth on the rel evant
guestion. He called these the enotional standard question.
Q Uh-huh (affirmative).
Q And this was designed to get the innocent person's
attention and produce a big reaction that would indicate
they're really not as bothered by the rel evant question, the
one about the crine. And that was taken by John Reed (ph), a
| awyer in Chicago, and devel oped into what he called the
control question test. He worked with Professor Fred Enbow
(ph), the famous crimnal |aw professor at Northwestern
Uni versity, and they wote books together on this. And he
devel oped what is known as the control question test, which
utilizes what's known as a probable lie question in which the
exanmnee is led to believe that you need to assess their basic
character as well as to find out not only did you shoot the
doctor --

THE COURT: Excuse ne, just a nonment. M. Powers, did
you need to see ne? Did you need to see ne?

MR. PONERS: No, Your Honor.

THE COURT: There's a docunent for you in the chanbers.

You can call for it.
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MR. POWNERS: Thank you.

MR. McCOY: Let's see.

THE COURT: |I'msorry, please continue.

THE WTNESS: That's all right.
BY MR MCOY:
A In addition to the question about, "Did you shoot the
doctor,"” it was felt that you needed to have a question such
that if a guilty person is lying to the "Did you shoot the
doctor,"” that would still be the nobst threatening question and
woul d show t he bi ggest reaction. But for the innocent person,
t hat accusation is also a very provocative stinulus. Al of
us, if accused of sonmething |ike that, woul d have sonme reaction
toit, particularly if it's the only inportant question.
Q Uh-huh (affirmative).
A So Father Summers and then John Reed realized that if you
didn't have sonmething el se, the innocent people would also | ook
deceptive. That's the problemwth the relevant-irrel evant.
Q Uh-huh (affirmative).
A So what they did is they constructed what they call a
probable Iie question. And it was done and introduced to the
person as sort of a basic character question, to nake sure that
they weren't the kind of person that would do the thing of
which they're accused. So they would be asked, "You know,

John, you know, sonetines people hurt people and so on, but
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you're not the kind of a person who would do that, are you?
You woul dn't just hurt sonebody, just, you know, to hurt them
or whatever," and you sort of maneuver the person into a

def ensive posture with regard to that topic and say, "So if |
asked you a question, during the first 30 years of your life,
did you ever hurt or harm soneone, you could answer that 'no,’
couldn't you?" And the average subject is sort of put off and
so -- "Ch, yeah, I -- 1 -- | wouldn't do that, |I'mnot that
kind of a person.” "Wll, good. Because we need to establish
you're not that kind of a person.”

And then questions |ike that would be included along with
the rel evant questions. And then when asked this, the
under | yi ng hypot hesis of the conparison question test, if
you're lying on the "Did you shoot" question, that's going to
be the nobst threatening question. It will have the biggest
reaction and you'll | ook deceptive on the test. But if you're
telling the truth on that and if it's explained to you that you
only react when you're not being truthful, then you sit there
and think, hmm what's it going to | ook Iike when | say "no"
about ever hurting soneone. Gee, you know, | -- | renenber |
hurt ny parents when | got in trouble the tine that | took the
car when | wasn't supposed to and | was drinking when | was
younger and -- you know, and so on.

Q Uh-huh (affirmative). Uh-huh (affirmative).
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A And so, you know, begin to wonder, well, is that going to
show up on the test. And they would begin to worry about that
and worry about failing the test because of that question,
whi ch when it shows the |largest reaction to that question, it
i ndi cates that they are nore concerned about sonething trivia
like that in their past than about the serious thing of which
they're accused now. And so the truthful person should show a
stronger reaction to the conparison question. And that has
becone the nethod of choice and that's the type of research
t hat we' ve been doing for many years which has shown it to be a
hi ghl y accurate technique.

And then since that tinme, in the nore recent years,
starting the md-'80s, there began the devel opnment of a
di fferent type of conparison question called the directed
lie --
Q Uh-huh (affirmative).
A -- which is a nore sinple and strai ghtforward way of
produci ng a conpeting question. And in that situation the
person is told, "I need" -- told nmuch nore directly up front,
much | ess mani pul ation than of the sort | just described. In
fact, sone people refuse to answer those probable lie
guestions, because they can be very intrusive, particularly in
governnent work. The governnent's --

Q Uh-huh (affirmative).



RASKIN - DI RECT 1-45

A -- very concerned about that. And so ny colleagues and |
t ook sonme ideas that were originally developed in mlitary
intelligence by a man nanmed Lou Fuse who worked for mlitary
intelligence, who devel oped what was called the directed |lie.
And we took that and refined it and nmade it sinpler and nore
straightforward. And -- and in this situation now, instead of
mani pul ati ng the person, Iike with a probable lie, and hoping
that they're lying about that question -- that's why it's
called a probable lie -- we build in what we knowis a lie, and
it's a very sinple thing. And we tell the person -- first we
run a denonstration test with nunbers, have them choose a
nunber and tell themto lie to it. Wen we ask about the

nunbers that they chose, they're to say "no" to every nunber.
And then they'll be lying on the nunber they chose and telling
the truth on the others, and they are told, "This is inportant
to establish your pattern of reaction, when |I know you're |ying
and when | know you're telling the truth." And then |I can use
that information to interpret the main test. Then you run that
nunber test with them Then you say, "Okay, now, on this

test,” and you review the -- the questions on the actual test
and you review the rel evant questions, and then you say, "On
this question -- test, | also need sone questions that |I know
you're lying to and ones | know you're telling the truth to, so

| continue -- can continue to see that you show a difference in
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your reaction when you' re lying, when you tell the truth, and |
can use that difference to interpret the reactions to the
guestions about the shooting or the theft or whatever it is.”
And then you ask those questions and they're instructed to lie.
And then you -- the questions are sinple things |ike, "During
the first 30 years of your life, did you ever nake even one

m st ake? Everybody's done that. You've done it, |I've done it.

So | want you to answer 'no' to that. Think of a time you did
it. Don't tell me what it is, | don't really care. But think
of when you did it so you know when you answer that question,
you know you're lying. Then I'll see your reaction when you're
lying and then I'Il be able to conpare it to the reactions
about the shooting or the theft to see if that's the same or
different."

And then again, you set up a conpetition there such that if
t he person's |ying about the inportant issue, the thing of
whi ch they're accused, that would be the nobst threatening
question, it'll have the biggest reaction. But if they' re not
and they're telling the truth when they say, "I didn't do
that," now they become concerned that their lie will show up
clearly on the directed lies, so that you'll know they're
telling the truth on the relevant question because that wl|

| ook different.

Q And we're going to talk about directed lies further on, but
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right nowit's enough to say -- and correct nme if I'mwong --
that the directed |lie techni qgue has been subjected to
scientific study and peer review?

A Yes, it has.

Q Al right. | want to back up for just a mnute. You
nmenti oned somet hi ng about the FBI using the relevant-irrel evant
test which you' ve indicated is discredited. Wy has the FB
used the relevant and irrelevant test?

A Well, one of the things about the relevant-irrel evant test
isit allows flexibility.

Q Andis it an interrogation tool?

A It's an interrogation tool. Alnpbst everybody will show
reactions to those relevant questions. So if you want to

confront sonebody and say, "You're lying," you're going to say,
"You got these big reactions to these questions."”

Q In fact, have you seen cases where a relevant-irrel evant
test was used precisely as an interrogation tool to attenpt to
elicit an adm ssion --

Oh, yes.

-- or a confession?

|'ve seen that on nmany occasions --

Al right.

> O » O »

-- including in court, with an FBI presentation in federa

court at trial.
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Q Al right. But that's not what we're tal ki ng about here
t oday?

A No.

Q Al right. Dr. Raskin, I'd |ike for you to tal k about how
t he pol ygraph examis adm nistered. Could you begin by
describing the instrunment that's used to conduct the

exam nation and describe for the Court so we have an

under standi ng of what it is.

A Well a typical polygraph instrunent has at |east three
physi ol ogi cal neasures. Nornmally two neasures of respiration
made by attaching a transducer around the -- excuse nme -- the
upper chest --

Q Uh-huh (affirmative).

A -- and the abdom nal area, what we call thoracic and
abdom nal respiration or upper and | ower pneunograph; it's
another termthat's used. And that records every tine the
person inhal es and exhales. It provides a continuous tracing
that's recorded on a noving chart or in a conputer, if you have
a conputerized pol ygraph, which is rapidly beconm ng the
standard. And you have that measurenment of respiration. In
addition, you nmeasure sweat gland activity off the surface of
the palm typically by putting two pickups on the pal mar
surface of two fingers.

Q Uh-huh (affirmative).
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A  And in the better instrunents, it uses a contact nedi um

like elect- -- the EKG gel --

Q Uh-huh (affirmative).

A -- that we're famliar with to make contact with the skin.

And you can record the anmount of sweat gland activity in the

skin continuously. And when a person reacts, their -- the

conductivity of the skin goes up and that tracing be -- rises.
The third psychophysi ol ogi cal neasure that's used on all

these instruments is a neasure of relative blood pressure.

This is obtained by putting a standard bl ood pressure cuff on

t he upper armusually, inflating it to about 50 or 60

mllinmeters of pressure, and leaving it at that during the

guestioni ng sequence. And when a person reacts, this shows not

only each heartbeat, but when there's a reaction the bl ood

pressure rises and the tracing rises.

Q Uh-huh (affirmative).

A And then sone instrunents also include what's called a

finger plethysnmograph, which is a little device put on the

finger that can neasure the redness of the finger. And when we

react in that system the anmpunt of blood in the surface of the

finger decreases. W get pale when we get anxious, on our face

as we get that way, all over our body. But the finger is very

sensitive and we see a decrease in the size of the pul ses

obtained fromthe finger. So that's the fourth neasure.
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And t hese are neasured continuously, either on an inked
chart with pens, which is the nore traditional way, or nore
recently on a conputer, where it's recorded in the conputer
menory and di spl ayed on the screen and can be printed out |ater
on in the formof a printed chart.

Q And what kind of instrunent do you use, sir?

A | use a conputerized systemthat was devel oped in ny
| aboratory at the University of U ah, manufactured by the
Stolting (ph) Conmpany, and it's known as the Conmputerized
Pol ygraph System or CPS.

Q A right.
A  And -- and then | think the rest of your question was, how
is the test conducted. Well, you -- you use the instrunent,

and it's only enployed in part of the exam nation. The

exam nation is a fairly lengthy procedure, usually taking an
hour and a half to two hours, sonetines |onger depending on the
complexity of the situ- --

Q Wiy don't take a few m nutes and actually describe a ful
exam nati on

A Ckay. They vary somewhat according to the exam ner, but

t he standard procedure that | and nmany others use is, we begin
by getting a formal consent to take the exam nation. In fact,
where I'mlicensed, you're required to get a subject's witten

consent to take the test. | give thema full Miranda type
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war ni ng, explain to thembasically how the test is conducted in

general and tell theml1'll explain in nore detail as we go
through. It also incorporates what they're accused of and
that, you know, they -- they consent that they will take the

exam nation, that it could be used as evidence against themin
a court of law, and they sign a release for nme to provide the
results to whoever requested the exam nation.

Once that is done, then there is background information
obt ai ned fromthe person: nane, you know, address, age, things
i ke that, educational and health history, psychiatric history
and nedi cation, all of these things are inquired into, hours of
sl eep, to make sure that the person's a suitable subject and
also to get themsort of -- somewhat nore relaxed in the
situation, because everybody's extrenely anxi ous when they take
these tests. \Whether they're guilty or innocent, they are
extrenely anxious. And it doesn't matter whether it's a major
crime like a nmurder or a mnor crime like a small theft or
shoplifting. Everybody's anxious. And so you need to get
their anxiety level down to a manageable |level. And part of
this is done by talking with them and having them tal k about
t hensel ves, the subject with which they're nost famliar.

Q Uh-huh (affirmative).
A And so they tell you about thenselves, and you' ve

established sonme rapport with them And then the next thing
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after getting that information is to discuss the case itself.
So what | normally do is say, "Ckay, now, | understand you're
accused of X, Y, and Z." And | go over with them what the
specific allegations are, usually based upon police reports, an
i ndi ctmrent, you know, whatever the specific allegations are.
And | tell them "This is nmy understandi ng of what you're
accused of, and 1'd like you to tell ne fromyour perspective
everything you think I need to know." And then | have them
tell their version of it, and | also ask questions as we go
along to clarify things. [|'mnever confrontive at this point,
because confrontation destroys the integrity of the test.

Q Uh-huh (affirmative).

A So this is a way of drawing themout, letting themtel
their side of it, making sure you understand the issues from
both sides, so that the questions address both concerns: the
concern of the accusation as well as the concern of the
accused; so that the questions are clear, straightforward, the

rel evant questions unanbi guous and go directly to the issues,

and that all can be answered with a sinple "yes"” or "no." Al
guestions nust be answered "yes" or "no." And so this is a
| engt hy di scussi on.

And then tentative questions are fornulated. | normally

have the questions all witten out before I even cone in there.

Q Uh-huh (affirmative).
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A  But | go through this process with the individual. And
sometimes they' re nodified, dependi ng upon what the person
tells me, because there may be sonething that's not

i ncorporated that is anmbiguous. So you have to nodify themto
take care of both sides of the issue.

And then after that is done, then | explain to the person
how t he pol ygraph works, give thema brief description of the
fight-or-flight, why they react when they lie, why they
react -- don't react when they tell the truth, and then I tel
them everybody's body is different; just as we all |ook
different, we have the sane parts but they vary, size, shape,
and color, and so on. The same is true of our interna
mechani snms; we have the sane systenms, but everybody's activity
and reactivity is alittle different. So | need to get that
instrument adjusted to get clear recordings fromthem and al so
to see exactly what their pattern of reaction |ooks |ike when
know they're lying and when | know they're telling the truth.
Then | explain the nunber test to them | have them choose a
nunber, tell me what the number is, and -- oh, and by the way,
|'"ve attached the pol ygraph at this point. After the
di scussi on of the questions and so on, attached the pol ygraph
and then we do the nunber test.

And then | do the nunber test with them | know what their

nunber is, they know what their nunmber is, and then we run the
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test to see what their reactions ook like. Plus |I use that
to -- to adjust the instrunent. And then after that | say,
"Well, that's" -- | usually say, "That's nice and clear. | can

see what your reaction is when you're lying and it's different

fromwhen you tell the truth,” which is usually the case. |If
it isn't the case | just say, "I can see your reaction when you
lie and when you tell the truth.” | don't -- | don't

m srepresent anything to them And they can interpret whatever
t hat neans. W never show themthe charts --

Q Uh-huh (affirmative).

A -- unless they want to see themafter the exanm s done. And
then I say, "Ckay, now we're going to go over the questions
that 1'mgoing to ask you on the test, word for word. You'l
know exactly what they' Il be."

These are the questions you' ve al ready revi ewed?

Vell, 1've only partially reviewed --

Uh- huh (affirmative).

-- just the rel evant questions.

Uh- huh (affirmative).

> O » O » O

Now | "'m going to review the full set, because in a test
such as the one | did in this case, there are 11 questions
typically, four relevant questions, one what we call a
sacrifice relevant that appears early in the test that's never

eval uated, just an overall question about the accusations, "Are
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you going to tell the truth,” and then it usually includes

t hree conpari son questions, in this instance, directed lie
guestions, and a couple neutral questions.

Q Uh-huh (affirmative).

A "lIs your nane so-and so?" "Were you -- do you live in the
United States,” or "Do you live in Al aska?" And then | review
t hose questions and they're told to answer "yes" or "no"; if
there's anything unclear, tell me about it, we'll discuss to

make sure they're clear and that you feel confortable answering

just "yes" or "no." And then | -- then we get to -- through
the rel evant questions and then | say, "Okay, now, on this test
you have sonme questions that | know you're lying to and ones |
know you're telling the truth to, so | can continue to see the

di fference in your reactions, so | can use that to interpret

the test." And then | say, "Ckay, so | want you to lie to

t hese next three questions.” And then | -- these are things
everyone has done and so on, and | have themthen answer "no"
to three directed lie questions. They're -- "During the first

30 years of your life,” say if the incident occurred after they
were age 30, "did you ever nake even one nistake; did you ever
violate a rule or regulation," questions |ike that, and a
coupl e neutral questions: you know, "Is your name such-and-
such,” "Do you live in the United States?"

And then | say, "Okay, now we're going to go over those
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guestions several times." | don't tell them how many. "And
what | want you to do is just answer 'yes' or 'no' to each
guestion. Keep in mnd sonething on the direct -- now, there's
questions | want you to lie to, so you know you're |ying when
you answer 'no.' Answer truthful to all of the other
guestions. And we're going to go through these several tines,
they'Il be a slightly different order each time, all the sane
guestions.”

Q And this is talking about running a chart?

A That's running what we call a chart.

Q Uh-huh (affirmative).

A One tine through the question sequence. And then after
that's done | say, "Ckay, how was that? How did you feel?" W
di scuss that. | say, "Do you have any problenms with any
guestions?" | want to make sure that there's nothing

anbi guous, because if they wait until the end to tell ne and
there's something that was a defect in a question, we nay have
to redo the test.

Q Uh-huh (affirmative).

A  So | want to nake sure that they feel confortable answering
"yes" or "no." And then -- and | say, "Well, what about the
guestions about the theft, the noney, you know, any problem
with those?" And usually they say no -- excuse ne -- no.

Al t hough they might say, "Well, | felt really nervous every
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time you asked those.” That's a common response. And | m ght
have to say, "Well, don't worry about that. That genera
nervousness will go away if you're telling the truth. If
you're not telling the truth it'll get worse. But you just
concentrate on whether or not you're telling the truth.” Then

| say, "And about the questions | asked you to lie to, you knew

you were |ying when you answered 'no' to those?" "Yes." "Dd
you have sonething in mnd?" "Yes." "GOkay, good, that's
important. Be sure you have sonmething in mnd." And then

say, "Ckay, are you ready to go through them again?" Go
t hrough them a second tinme. Same procedure a third tinme.

And then | normally stop after three and | do a nunerica
eval uation of the charts. | say, "I need to | ook at these now
to make sure the recordings are clear, to nmake sure that
they're good quality, so it's going to take ne 10 or 15
mnutes. Just relax while | do this,"” or sonetimes they go use
the restroom or whatever. And | then do a nunerical score.

If the results are clear, either clearly deceptive or clearly

truthful, at that point that's the end of the test. |If they're
not, if they're marginal one way or the other, | then run two
nore charts typically, and then -- and | tell them| need to

run a couple nore and do a couple nore. O if there's some
technical difficulties that made sonme chart unusabl e, you know,

| have to run nore to get enough. | need to have at | east
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t hree usable charts. And then after two nore, then we're done.
And then | nunerically score the charts, and usually at that
point it's a clear truthful or clear deceptive result.

If it's not conclusive, then we're going to have to talk
and see if | can figure out why it is that the results aren't
clear and if we can run another test that mght clear it up one
way or the other. Sonetines | just give up and say | don't see
any way to -- to nake this any clearer. Sonetines it's
sonmething that's just so confused in the person's mnd that you
can never disentangle them
Q Al right. And how long does this process typically take,
sir?

A 1t normally takes anywhere froman hour and half to three

hours. Hour and a half to two hours is typical, if it's a
straightforward situation. It may be longer if it's
conplicated. 1've had one, sonetines it's taken ne five to six

hours, and maybe had to run two or three different tests
depending on the situation. But that's unusual.

Q ay. W have been talking for several m nutes now about
t he conparison question nethod, and you' ve touched on directed
lie and probable lie. Could you please describe the

di fferences between those two?

A There are a few fundanental differences. The probable lie

guestion maneuvers a person into answering "no" to a question
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to which they may be wi thholding --

Q Uh-huh (affirmative).

A -- information, for the purpose of creating a potentia
concern during the test for the innocent person. So you have
to maneuver themto answer "no." And you have to assune that
they are likely lying or not sure they're truthful when they
answer "no."

Q Ckay.

A The directed lie, by comparison, instructs themto lie
about sonething trivial so that you know that they are |ying,
t hey know they are lying, and you explain to themthat that is
used to see what their lie reaction |ooks |like, so you can
interpret the test.

Q Right. And these are two different nethods of

adm ni stering a conpari son question test?

A Correct. The directed lie is a refinenent, a psychol ogi ca
i nprovenent over the probable lie.

Q Ckay.

A Because it's straightforward. W know that the person's
lying. There are no games played, no maneuvering, and it has
what we call face validity, which --

Q Well, did -- 1 gather you're telling us that the directed
lie technique is preferable?

A Oh, | think it's definitely preferable. | think the
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research shows that. And psychol ogically, when you do a
psychol ogi cal analysis it's preferable because the person can
understand why it is that you' re asking these questions. They
are not suspicious like they mght be with a probable lie, you
know they're lying. And as | was about to say, it has face
validity, which is a very inportant characteristic of any
psychol ogi cal test. Because the person not only understands,
but they can see howthis is used to determne if a person's
telling the truth or not. So they can see that the test
probably nmeasures what you say it measures. Wiereas with a
probable lie, it has not as clear face validity. It's weaker
in that regard.

Q Al right. 1In other words, with a directed lie, you're
conparing a relevant question, the one that you're testing on,
with a directed known |ie?

A Correct.

Q And with a probable lie technique you' re using a probable
lie, a hoped-for lie, sonething you' re speculating is a lie,
with a rel evant question?

A Right. And also, you don't know what -- how the person's
eval uating that question. | nean, it could be anything in
their mnd, and we just don't know. It's sonewhat unknown, and
it requires manipul ati on.

Q Al right. Just have a few questions about the conparison
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guestion technique in general. Does it address nervousness,
take into account nervousness?

A Yes, in general it does. |If there is general nervousness,
that is expressed throughout the polygraph recordings. Wat
we're | ooking for are specific reactions. And general --
excuse me -- nervousness, you know, pervades the whole test.
However, if a person is just highly enotional about the

rel evant questions, whether they're telling the truth or not,
that is a weakness of any test --

Q Uh-huh (affirmative).

A -- and that's probably where the small percentage of errors
come from
Q Al right. 1Is it inportant when you' re using the directed

lie conparison nmethod to admi nister a pol ygraph examto repeat
the series of questions several tines?

A Yes, it is.

Q And why is that?

A Because if you do themonly once, you don't have a really
reliable estimate of their reactions, because the physiol ogica
reactions that we're measuring are very conpl exly determ ned.
They vary from nonment to nonent, for a variety of just sinply
bi ol ogi cal reasons, and al so things, you know, pop into

peopl e's heads at tinmes that may provoke reaction or they nay

feel a little unconfortable, or, you know, something may happen
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such that you might get a -- well, it's a spurious reading, or
noi se.

Q Uh-huh (affirmative).

A The recordi ngs have biol ogi cal and psychol ogi cal noise in
them And so you repeat them several times such that you
expect, like any scientific evaluation, that the noise is
random and it will cancel each other out. And what you're |eft
with is the true signal, to use engineering analysis. Just as
if youre testing materials, if you' re looking -- testing the
strength of a piece of steel in ternms of its sheer strength or
sonething like that, you just don't take one piece and test it
once. You take a nunber of sanples, because the one sanple you
got, there m ght have been sonething a little peculiar about
the way that piece of metal cool ed or about the way the

equi pment operated, and so you take several neasures, just

as -- if you' ve got one of those old bathroomscales, if you
don't have the electronic ones that are pretty stable -- |
can't get mne to give ne a different nunber, unfortunately --
Q Uh-huh (affirmative).

A -- but if you' ve got one of those mechanical ones, every
time you step on it, the reading's just a little different. So
if you get on and off two or three tinmes or four tines and you
average those, you're nore likely to have the true reading.

Q Is there a mnimm nunber of charts, if you will, that
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you'll run?

A Three charts seens to be a m ninmum by industry standards.
The Backster School teaches two charts, but the research

i ndi cates three, the governnent people advocate a m ni nrum of
three, we use a minimum three. And all the research that we
have done is based upon a m ninumof three charts for the
scori ng.

Q Is there any difference of significance in the results
between a first chart, say, and a last chart? 1s there any

significance to those variations that m ght occur, if they do?

A Wll, there's no significance. 1f, you know, the first
chart's the clearest or the last chart's the clearest, | nean,
that's what it is. |In general, there is a progression that

reactivity tends to dimnish over tine --

Q Uh-huh (affirmative).

A -- although that isn't true for everybody. Sonme people are
nore reactive later on, or they're too reactive to everything
to begin with and then it differentiates. Al patterns are
possi ble, and that's why you need to have several.

Q Yeah. \What, if any, significance is there between

vari ati ons between one chart and anot her regardi ng the
physi ol ogi cal -- psychophysi ol ogi cal conponents?

A There's no fundanmental significance other than, you know,

that sort of noise and that's why you have to have three charts
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or nore to get a stable reading.

Q Not torun this into the ground, but is there a

signi ficance between variations that occurs between one and

a -- chart and another as to the relative size of the reactions

that you see?

A  No. It -- you don't conpare or cross charts, because you
have a -- often --

Q Ckay.

A -- a systematic change in size across charts. \Wat you

conpare is within charts.

Q Okay. Now, what we've been tal king about so far this
norning i s whether or not the polygraph is based on a
scientific nethod; and | understand you to be saying yes.

A Yes.

Q Al right. | want to turn to Daubert, and specifically
whet her or not you're famliar with the Daubert opini on?

A Yes, | am

Q And you know that Daubert requires us to inquire or

requi res Judge Roberts to inquire into whether or not the

scientific method has been scientifically -- testing?
A Yes.
Q If -- all right. What I'd like to do now is talk about the

scientific testing that you' re aware of that the pol ygraph

exam nation has been subnitted to. Wat do you -- what can you
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tell us about the theory of the conparison question technique
interms of testing for validity and reliability?

A Probably nore than you' d ever want to hear, but -- the --

t hese techni ques have been subjected to a | arge nunber of
scientific tests, which generally take two forns: |aboratory
tests and field tests.

Q Wiy don't we briefly talk about what a lab test is.

A The |l aboratory test is an attenpt to recreate the crine

i nvestigation situation in a controlled setting, so that unlike
the field, where when you run an actual polygraph test, it's a
little difficult to knowin a |ot of cases whether or not your
test is correct.

Q Uh-huh (affirmative).

A You have to have a trial to determ ne whether or not a
person's guilty or innocent, and that's sonetines a little
difficult too. So there are problens in the field of that
sort. The laboratory -- and al so, you don't have control over
all the variables. Every --

Q Uh-huh (affirmative).

A -- case is different, every exam nation is different,
and -- and so on. Every person's different. So in the
| aboratory you're trying to get control. That's the virtue of

| aboratory science. And of course, all science operates by

using laboratory sinmulations as well as testing things out in
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t he natural setting.

And so in the pol ygraph situation we often use what's
called a nock crine or a --
Q Uh-huh (affirmative).
A -- nock scenario, which is a sinulation
Q Could you give us an exanple how sonething like that's
construct ed?
A Yes. It's constructed to try to mirror the real life
situations. So in a -- what we've often used as a theft
situation, since it's relatively easy to set that up, what we
do is we recruit subjects normally fromthe general community,
soneti nes prison popul ations, sonetines coll ege students,
dependi ng on the purpose.
Q Uh-huh (affirmative).
A Most of our studies have been done, a lot of them wth
peopl e fromthe general conmunity and sone with prison
popul ations. And we determ ne in advance that sone of the
peopl e are going to be, quote, guilty. They will engage in
this sinmulated crime --

Q Uh-huh (affirmative).

A -- and then lie about their involvenent in it. And other
people will be, quote, innocent. They will not engage in the
simulated crime and they' ||l be told to just tell the truth when

they deny it. Everybody's told to deny it. And then -- and
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this is done, people are assigned at randomto different
conditions, so this is proper scientific procedure. And the
assi gnnent of subjects to guilt or innocence is done by people
i ndependent of the polygraph exam ner. So the pol ygraph

exam ner who's going to run the polygraph charts --

Q Is blind.

A  -- is blind, to use the -- the term or he is totally
uninformed as to who's guilty, who's innocent, or that's -- you
know, if we're training sonme people in counter-neasures, who's
been trained and who hasn't and so on. And then the guilty
peopl e enact a scenario according to a script, and the innocent
peopl e are just told about what the guilty people did, just as
anybody woul d be when they're accused of a crinme they didn't
do, and everybody's told to cone in and deny it. And they're
going to be given a polygraph test after they do this, and
they -- they -- sone have done the theft. And then they're

al so given an incentive. W usually use noney --

Q Uh-huh (affirmative).

A -- which is a good incentive, it gets people notivated.
And so in addition to being paid for their tine, they are told
they can earn a bonus if they pass the pol ygraph test. The
guilty people want to pass, the innocent people want to pass.
And -- like in real life.

Q Uh-huh (affirmative).
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A  And so they're told they' Il earn this bonus. And the
bonuses we' ve used have been up to $500.

Q Al right. And so then you have the nock crinme and then
the tests are run, and that's how you do a | ab study?

A Yeah. Then they're brought in for their polygraph, a

st andard pol ygraph test is done using standard procedures |ike
we were just tal king about, same way that | just described,
evaluated in the sane way. The exam ner makes a deci sion,
reports it, does a nunerical evaluation, submts that, and then
that is later conpared to the true status of that person to see
whet her it's correct or not.

Q Uh-huh (affirmative).

A Then the data are all analyzed. W often give people
guestionnaires afterward to find out what their feelings were
about different aspects of it, to assess the psychol ogica

i mpact of different types of questions and so on. And that's

basically how the -- the | aboratory --
Q Ckay.
A -- type is done.

Q Wuat I'dlike to do is contrast that with the field study
and have you explain to Judge Roberts how a field study is
constructed so we have that to conpare to --

A  Wll, the -- the basic limtation of a |aboratory study,

which requires field studies, is that it's not the actual, rea
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thing. 1t may cone close. |In fact, we've done studies that
show t hat psychophysiologically, they are very simlar. But
you want to ultimately test this in areal life situation. The
problemin real life, as | said before, is verifying whether or
not your result is correct. So a person comes out deceptive or
comes out truthful in the actual crimnal accusation, is that
correct? Well, if you knew for sure to begin with, probably
woul dn't be running a test, except maybe to get a confession.

Q Uh-huh (affirmative).

A So in nost instances, it's sonewhat difficult to find out.
So what you do is you have to develop a criterion of what we
call ground truth. 1In the |aboratory we know ground truth,
because they were assigned to guilt or innocence. 1In real life
we don't know ground truth initially, but one of the best ways
to do that is to take cases where a person has subsequently
confessed and had taken a polygraph. Now, if that person took
a polygraph and then confessed, that's a verified guilty
person. W can then go back and see whether or not the

pol ygraph was correct. W can --

Q So what you've got is you' ve got a case that's already
done, you've got a polygraph admtted and then a confession,
and that's how you eval uate the --

A Right, that it was adm nistered previously --

Q Cot it.
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A -- to the confession. Also, you have other people, because
there are many cases where people other than the guilty person
t ook a pol ygraph --

Q Uh-huh (affirmative).

A -- and later the guilty person was apprehended and
confessed, thus exonerating sonebody el se who took a pol ygraph.
Q Ckay.

A And in those instances then, you can independently verify

i nnocent people. Then you go through records. W did a big
study with the U S. Secret Service, Dr. Honts and Doctors
Patrick and locona (ph) did big studies with the Royal Canadi an
Mounted Police of this sort. W go back retrospectively

t hrough records to find cases that will satisfy those criteria.
In addition, we |ook for other evidence, so in our Secret
Service study we also required that the confessions be
corroborated by independent evidence.

Q Oay. W're going to be talking about those in a few

m nut es.

A Yeah.

Q Tell ne what "validity" means in the scientific world.

A "Validity" in the scientific world nmeans what is often
used -- nmeant by the term"reliability” in the | egal world.

Q ay, don't do that to me. Wat -- what's --

A Yeah. Well, | say that because we don't want -- we don't
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want to be confused, because the --

Q Right.

A  -- term"reliability” neans sonething different
scientifically.

Q So scientifically, what does "validity" mean?

A "Validity" neans, does the thing measure what it's supposed
to nmeasure.

Q Ckay.

A Does a polygraph allow you to determ ne whether a person's
lying or telling the truth. Does an EKG tell you whether or
not a person has a heart problem Not what it's purported to
do, but does it actually tell you. That's validity.

Q Okay. Now, when you're in the scientific world, what does
"reliability" mean?

A "Reliability" sinply means repeatability. Can you get the
sanme result again on the sane sanple using the same procedures.
Just as, is your bathroomscale reliable; if you step off and
step on it, do you get just about the same readi ng each tine.
If it varies wildly, you knowit's not reliable. And sonething
that's not reliable cannot be very valid, because --

Q Ckay.

A -- the results are capricious. So reliability is a
prerequisite to validity, but it is not a sufficient thing to

establish validity. It still has to be established over and
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above that.

Q So when one engages in | aboratory studies and field
studies, is that consistent with the testing that's done in
other scientific disciplines when you' re testing nethodol ogy?
A That is the standard way of doing science, whether it's
astrophysi cs, biology, nedicine, or psychol ogy,
psychophysi ol ogy. Scientists have to take a little piece of

t he phenonmenon, study it under controlled conditions to
understand it better, and then ultimately when they're ready,
go out in the field and do the difficult, expensive work.

Q And is this testing nethod that we've been tal king about as
to pol ygraphs, is that consistent with the nethodol ogy that's
been used in other scientific disciplines?

A Yes, except it's adapted of course to the particular

probl em

Q Al right. W've been talking a little bit about |ab
studies. 1'd ask you to -- if you have Defendant's Exhibit C
in front of you, and ask you if this is an exanple of a

| aboratory study?

A Yes, it is.

And could you just briefly describe what Crelates to us --
Vell, it was an --

-- what it tells us?

> O » O

Yeah. It's a nock crine study that Dr. Podl esny and | did.
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It was actually his doctoral dissertation, in which we had
people steal a ring in a nock crine scenario and then we -- we
did the procedures as | described them before. W were
particularly interested in a couple of things: one, the
efficacy of different types of conparisons or contro

guestions; two different types of probable lie questions; we

al so were | ooking at another technique called the guilty

know edge techni que, which is not at issue here and that's a --
Q Uh-huh (affirmative).

A -- whole different kind of thing. It's trying to discover
information. And we were also interested in the effectiveness
of different kinds of physiological nmeasures. So we were
interested in the -- |ooking at the technol ogy of recording and
determining if there are better ways to record and al so what
aspects of those recordings are nost useful, what features are
nost useful in making the evaluations of the outcome about

truth or deception.

Q ay. And how was this study conducted -- constructed?

A  Wll, it was a nock crinme study --

Q Ckay.

A -- as | nmentioned. Just -- just like the ones | talked to
you about --

Q Ckay.

A -- before and people got their instructions by tape
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recording. It was sort of Iike a M ssion |Inpossible.
Q Cot it.
A And it -- it was very conpelling. People could earn a

nonetary bonus, | think, of $15, but that's in 19 --

Q Uh-huh (affirmative).

A -- 76, so it was --

Q well, what --

A -- worth nore then.

Q \What did you learn fromthis |aboratory study?

A Wll, we learned first of all that certain kinds of control
guestions seemto -- or conparison questions seenmed to work

better than others. W found that if we excluded by age or
time the relevant issue, nanely the theft of the ring, fromthe
content of the control question -- so if this study were done
in 1976, we mght say, "Prior to 1975, did you ever take

somet hing that didn't belong to you?"

Q Uh-huh (affirmative).

A That would be an excl usive control question. \Wereas

anot her version that had been used was, "Have you ever taken
somet hi ng which didn't belong to you?" And there there's a
potential overlap --

Q Uh-huh (affirmative).

A -- between stealing the ring and taking sonething else. W

wanted to see if there's a difference, because both were in
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use. And we found that what we call the exclusive, excluding
by age or by tinme so that the control question was distinct in
that respect fromthe rel evant question, we found that those
wor ked better. In fact, | think the overall accuracy was about
94 percent.
Q Wen you say that they worked better and when you say that
the overall accuracy rate was 94 percent, what are you telling
us?
A 1I'mtelling you that the validity for the exclusive type
conpari son question, probable lie question in this case, the
validity was higher; that it did a better job of
differentiating deceptive fromtruthful people than if you
didn't exclude it by time or by age, where they could overl ap
with the relevant issue.
Q And when you say that there was a success rate of 94
percent, what does that describe?
A That means that when we were able to nake a decision as to
whet her or not the person was telling the truth, when the
charts were clear enough to make a decision, that only six
percent of the time were they w ong.
Q A right.

MR. McCOY: Your Honor, 1'd ask that C be admitted.

MR. COLLINS: No objection.

THE COURT: Exhibit Cis admtted.
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(Defendant's Exhibit C admtted)
BY MR MCOY:
Q There have been many other lab studies like this; correct?
A Yes, there are dozens.
Q And you're famliar with those studies?
A Yes, generally.
Q Can you describe generally the results of those studies for
us?
A Well, those studies generally produce favorable results in
terms of validity or accuracy.
Q Uh-huh (affirmative).
A  The accuraci es vary dependi ng upon the techniques that are
used, the sophistication of the researchers in ternms of using
the state-of-the-art kinds of procedures --
Q Uh-huh (affirmative).
A -- sonetinmes the subject popul ation; you know, coll ege
students are not actually quite as good for many purposes as
people fromthe general community and are |less |like the genera
comunity. But -- so there's a range, and sone of the studies
are poorly done, sone of the studies have, you know, not too
great accuracy. But we did a -- a study called a neta-anal ysis
where we exam ned various studies in the literature. And what
we found was the nore the study utilized the techniques as they

are actually used properly in the field, the nore it was
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simlar.

Q Uh-huh (affirmative).

A And also, the nore the subject population was like the rea
target popul ation, and where there were incentives for both
gui lty and innocent people to pass the test, the higher the
accuracy or the higher the validity.

Q \Was there any consistency that you di scovered?

A Yeah. That was the consistency, basically. 1n other
words, if you use the techniques as |'ve described them here,
basic -- fundanentally, if you have incentives, and if you use,
say, people fromthe general community or people who' ve got a
known crimnal history as subjects, then the accuracy rates
were quite high.

Q And --

A \Wereas if you didn't, then the accuracy rates were
somewhat | ower.

Q Is there any consistency between Defendant's Exhibit C and
Podl esny's findings that we refer to in B?

A Oh, yeah, they're pretty nuch the sane.

Q A right.
A Yeah.
Q Okay. | want to talk about a field study now Do you have

before you Exhibit D?
A Yes.
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Q Al right. And we've -- | want you to tell ne about that,
if you woul d.

A Exhibit Dis the report that | wote for the U S

Departnment of Justice, the National Institute of Justice, on a
grant that | had to investigate the accuracy of polygraph tests
in crimnal investigation. And --

Q And why were you asked to do this?

A Well, because | asked for the noney, actually.
Q Ckay.
A You know, this has been a pressing problem | had another

large grant in 1976 to '78 fromthe National Institute of
Justice to do simlar kind of work, but --

Q And what were you studying? | nean, what --

A W were studying, you know, how are pol ygraphs used out

t here and how accurate are they, basically.

Q Ckay.

A And particularly with reference to governnent pol ygraph
exans.

Q And does D represent a field study?

A Yes, it's a field study, and where we used -- | got the
cooperation of the United States Secret Service, with whomI
had an ongoi ng consultation relationship, and | knew that they
had very high-quality pol ygraph exam ners, well trained people,

and they're very careful in their use of the polygraph.
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Q How do you know that? Forgive nme for asking, but I want to
know, yeah.

A No, it's -- that's okay. | had done a lot of training for
them | had devel oped instrunmentation for them And | had
revi ewed many of their polygraph exam nations and interacted
extensively with their examners. And | also had done an

eval uation at the request of the Ofice of the Secretary of
Treasury of all the polygraph prograns in the Departnent of
Treasury, which included Secret Service, Custons, and ATF --

Q Uh-huh (affirmative).

A -- Al cohol, Tobacco and Firearnms. And in that evaluation
revi ewed huge nunbers of pol ygraph cases independently to see
the quality of the work, and reviewed the files and everything.
And it was clear that the U S. Secret Service was far and away
t he highest quality, and in ny opinion, the highest-quality
program | had seen --

Q Uh-huh (affirmative).

A -- anywhere.

Q Uh-huh (affirmative).

A And so those are the people | wanted to use, because that
puts it to the test. |If they can't do well, then nobody's
doi ng wel | .

Q So what were you trying to find out when you -- or what did

you find out as a result of -- first of all, what were you
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trying to find out when you perfornmed this study?

A Wll, we were trying to find out quite a few things. One,
the -- the bottomline question is, howvalid is the

pol ygraph --

Q Right.

A  -- incrimnal investigation. |In addition to that, we

wanted to find out a | ot of detailed things about particul ar
nmeasures. W wanted to see how much consistency there is anpong
different interpreters of polygraph charts. W were devel oping
nodel s for how people interpret polygraph charts, to see if we
could inmprove the process, using conputer nodels. W also
wanted to see the extent to which the pol ygraph results you get
in areal-life situation have a simlar underlying structure to
what you get in a |aboratory simulation, because of an often
rai sed criticismby people who basically are not scientists,
who say that using | aboratory sinulations doesn't tell us
anyt hi ng useful about polygraphs in real life. Mst scientists
bel i eve that they do, and we wanted to see that, and so that
was anot her purpose of this which showed actually this great
underlying structural simlarity.

So we had all those purposes. But the nost inportant
purpose initially was to find out how accurate are these tests
in actual crimnal investigation.

Q And so how was it constructed?
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A O --

Q Wat did you |l ook at?

A -- and | left out one other thing. W also wanted to test
some conputer nodels of interpreting polygraph charts.

Q Ckay.

A So what we did is, we were able to get the | ogs year by
year of all the pol ygraph exam nations conducted by the U S
Secret Service. W went through those |logs to select ones that
appeared to have the charact- -- excuse ne -- characteristics
that we needed: «crimnal investigation, a confession by
somebody, that would either incul pate somebody or excul pate
sonebody el se who took a test, or both.

Q Uh-huh (affirmative).

A Preferably both, gives us nore cases. And we tried to
constitute a sanple that woul d be adequate to do these

i nvestigations. And we used then confessions, and we al so
required that every confession have corroborating evidence to
make sure that confession's reliable.

Q Uh-huh (affirmative).

A Soin a-- in a counterfeiting case, if the person
confessed and said, "Yes, | have other bills, counterfeit
bills," the -- they had to produce themfor the

i nvestigators --

Q Ckay.
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A -- or, you know, if it were a forgery case, a handwiting

anal ysis had to be consistent with the adm ssion, that | --

Q Ckay.

A -- 1 wote the signature on that check, things |ike that.

Q Ckay.

A So we knew that these were valid confessions. And then --
Q Okay.

A  -- we -- we selected a set of cases fromthose files. W
took the -- the polygraph charts, we -- once we selected the

cases, the U S. Secret Service took the pol ygraph charts out of
the file. W coded themusing a coding systemthat | set up
for them but they inplenented, so we didn't know --

Q So the -- whoever read the charts was blind, then?

A Yeah. W were blind. The Secret Service kept it back at
headquarters in Washington so that we could later verify it.

Q Uh-huh (affirmative).

A And they gave us ones that had a code on them no
identifying information. And -- and then, independently, Dr.
Honts went through the case files wi thout the polygraphs in
themto extract the information that we'd use to verify that
there was a confession, and al so the other evidence and so on.
And that was associated with the case file nunber, but that's a
di fferent nunber from what was on the pol ygraph charts. So the

Secret Service had later put it together for us.
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Q So then what did you do?

A And then we entered all of those charts into computers so
we could -- we actually traced them by hand with a tedious
process.

Q Uh-huh (affirmative).

A And we al so had the pol ygraph charts numerically eval uated
i ndependently, blindly, by six Secret Service exam ners who
didn't know anyt hing about the case, and Dr. Honts, who was
working with me in nmy lab --

Q Uh-huh (affirmative).

A -- so that we could | ook at accuracy of the blind
interpretations as well as accuracy of the original exam ner,
because we were interested in how consistent are those. And
then we anal yzed the results to see what the findings were.

Q And what did you | earn?

A W learned that the Secret Service exam ners, the origina
exam ners, were extrenely accurate. Their accuracy on

i ndi vidual questions -- we did this on individual relevant
guestions, because their tests often were of the type that

t apped nore than one aspect of the issue. Because a
counterfeit case, say, "Did -- do you have the plates? D d you
print any of the noney? Do you know where any of the noney is
now? Did you pass any of the bills?"

Q Uh-huh (affirmative).



RASKIN - DI RECT 1-84

A Wll, they could be lying or telling the truth

i ndependently on each of those things.

Q Uh-huh (affirmative).

A Maybe they just passed bills and they didn't know anything
about the rest of it, or maybe they printed them but they
didn't pass any bills.

Q Uh-huh (affirmative).

A So we analyzed them on those individual issues, whichis a
nore stringent test --

Q Uh-huh (affirmative).

A -- than looking at the overall result. Wat we found is that
the -- on individual questions, the Secret Service exam ners,
the original ones, as | recall, exceeded 95 percent in their
accuracy.

Q Ckay.

A And as | recall, the -- the errors were about equally

di stributed of both sorts. The errors -- there were about as

many errors of a truthful person failing the test, which you'd
call a false positive, as there were errors of an innocent --
of a -- of a guilty person passing the test, which we call
fal se negatives. The errors, around the order of about five
percent of both sorts.

And the blind interpretations, the errors were sonewhat

hi gher on the innocent people, so we had nore fal se positives,
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nore i nnocent people failing than guilty people passing. The
fal se negative rate was still very low It was | think about
five percent.

Q So with regard to the fal se negative, what you're saying is
they got it right 95 percent of the tinme?

A That's right. |[If a person was in fact guilty, they got it
ri ght about 95 percent of the time. |If they -- person was in
fact innocent, it was closer to 90 percent.

Q ay. Wat technique did the Secret Service use?

A They used a variety of techniques which are all conparison
guestion tests. And this is -- these are tests, you know, done
prior to 1980 -- let's see, they wuld have been done prior to
1986, | think. And so they were all what we call probable lie
tests, and they used different kinds of formats dependi ng on
the case. Some of themwere these nultiple issue tests, which
are often called nodified general question test --

Q Uh-huh (affirmative).

A -- very simlar to the test | typically use and | used in
this case
Q Ckay.

A That was probably the nbost conmon. There are others that
are called zone conparison test, where there's just one sinple
issue, "Did you -- did you" --

Q Uh-huh (affirmative).
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A -- same thing. There were others that were various
conmbi nati ons of that.
Q Al right. This is not the only field study you're
famliar with, 1'msure.

MR. McCOY: Could | ask that D be admtted, before |
forget?

MR. COLLINS: No objection.

THE COURT: Dis admtted.

(Defendant's Exhibit D admtted)

BY MR MCOY:
Q Are you famliar with a study done by the O fice of

Technol ogy Assessnent ?

A Yes, | am

Q Do you have in front of you Defendant's Exhibit E?

A Yes.

Q \VWere you involved in that study?

A Yes.

Q Wat was it?

A This was a study comm ssioned by the United States Congress
at the request of the Conmttee on -- forget, it was Jack

Brooks Conmittee in the House having to do with public policy
i ssues, |'ve forgotten the name of it -- the Governnent
Operations Conmittee, House Governnment Operations Conmittee.

Because there had been a | ot of concerns about the use of
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pol ygraphs by the federal government. At that tine, there were
two big things happening. President Reagan had i ssued
directives saying that there would be -- polygraphs woul d be
used for national security purposes in trying to identify the
source of unauthorized disclosures of sensitive information.

Q Uh-huh (affirmative).

A And also, the Departnent of Defense was engaging in a very
| ar ge- scal e expansi on of the use of pol ygraphs on governnent
contractors with access to sensitive conpartnented information
as well as governnent enployees. And so the Congress was
concerned, and so it was our responsibility about these uses
and the accuracy of polygraphs. So that report was focused on
t hese types of uses. But it was a broad-scal e study | ooking at
pol ygraphs and their history, the types of tests that were in
use, and the scientific literature regarding their accuracy.
And | served on the national advisory panel of that study for
the Ofice of Technol ogy Assessment which was the research arm
of the United States Congress.

Q And who chaired it?

A It was chaired by Professor Edward Katkin, who at the tine
I think was at the State University of New York, Buffalo, a

di stingui shed psychophysi ol ogi st, and who becane or was
president of the Society for Psychophysiol ogi cal Research at

the time.
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Q Now, Defendant's Exhibit E, is that a -- sort of an
executive summary of the report?

A Wll, it's -- it's an excerpt of the major findings as well
as showi ng who served on the panels and who -- and who wote
the study. And it gives the basic findings with regard to the
conclusions of scientific validity of polygraphs used in
crimnal investigation.

Q Al right. Tell us what the findings were.

A Basically, what they found, they sur- -- the studies
surveyed the reasonable quality |aboratory studies that are
cal l ed anal og studies there --

Q Uh-huh (affirmative).

A -- and 10 existing field studies, which varied a lot in
their quality. And they -- those were the ones avail able and
so those were the ones that were surveyed. And they --

Q Are we on page 97 of Defendant's Exhibit E? |Is that where
you're going to?

A Let ne open it to that page. That is page -- yeah, 97.

Q Ckay.

A Were it says "Specific Scientific Conclusions in Policy
Cont ext . "

Q Ckay.

A And in the upper right-hand colum it says, "Ten individua

field studies.” These were the findings. And the bottomline
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is the last thing there. It says the false negative rate
guilty persons found nondeceptive, ranged fromO to 29 percent
and averaged 10 percent.

So essentially, on these studies that had all been
conducted prior to 1982, and they varied in quality as was
pointed out in -- in the study, the average fal se negative rate
was 10 percent. Nanely, one in ten guilty people was found
trut hful.

Q So in other words, it's a guilty person deceiving the

pol ygr aph?

A Right, beating the polygraph, as it's --

Q Beating the pol ygraph.

A -- said in the vernacul ar, right.

Q That's one in ten?

A One in ten.

Q Right.

A And the false positive rate, which is just above that, was

approximately two in ten. So that nore innocent people
produced inaccurate results than guilty people. It's easily --
easier to correctly identify the guilty than to correctly
identify the innocent.

Q And just so we're -- that we're tal king about field studies
and | ab studi es?

A That's field studies.
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Q Ckay.

A The -- below are the | ab studies.

Q \Were it says anal og studies?

A  Anal og studi es.

Q Cot it.

A And the sane two figures at the -- the last two |lines say

that the false positives in the |lab studies were 14 percent.

So about one in seven innocent people failed the test. And the
fal se negatives were ten percent again, about one in ten guilty
peopl e passed the test. So there was a fair anpunt of

consi stency. Now, these were all based upon studies done prior
to 1982.

Q A right.

A But they show even then a pretty high rate of accuracy or
validity for the polygraph when used in specific-incident type
situations, crimnal investigation type situations.

Q And just briefly, what was your involvenent in this? I
know you' ve told us what the results were. What were your

i nvol vement in --

A Wll, I was a nmenber of the national advisory panel, and |
supplied a -- many of us did; it was conposed of scientists who
are involved with polygraph research and ones who are just
wel | - known scientists who -- or psychophysiologists. It also

i ncl uded people fromthe pol ygraph community. It included
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peopl e fromother disciplines. And we all contributed to the
information for the study, because we reviewed what they were
doi ng, we had neetings, we had presentations of research.

made two presentations at those neetings. And | supplied a
great deal of raw material fromresearch for the people who had

the contract at Boston University --

Q And --
A -- to use.
Q ~-- there -- you nentioned that there's the advisory panel.

| assune that everyone on the advisory panel endorsed this

result?

A Well, sonme of themconplained a little bit about it
afterward, but we all signed off on it, you know, it -- being a
governnment report, it was a conprom se, | think, but --

Q Ckay.

A -- the -- what | just covered for you was not disputed by
anybody.

Q Uh-huh (affirmative).

A 1 think it was a question of how one interprets that and --
Q Uh-huh (affirmative). Unh-huh (affirmative). Okay.

A -- but one -- one of the opponents of polygraph didn't want
us to even use those results, because he didn't |ike that

i nformation com ng out.

Q Okay. Now --
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A But he signed off on it.

Q Oay. In ternms of the lab studies and field studies that
were eval uated by the OTA, do you know what techni que or nethod
was used for the polygraphs that were at issue?

A The ones that -- in -- in the field studies, and also in
the | ab studies, were control question or conparison question

tests. That's --

Q A right.

A -- what is neant there by crimnal specific-incident
t esting.

Q Ckay.

A None of themwere relevant-irrel evant.

Q Ckay.

A And it was before the directed Iie type conpari son question
had been devel oped and i npl enent ed.

Q Okay. Wwell, I think I would like to talk about the
directed lie nethod and the research that surrounds the
directed lie nethod, if we could. And you've described for us
what the directed lie nmethod is. Has the directed lie nethod
for adm nistering the conparison question polygraph exam nation
been subject to scholarly research?

A Yes, it has, scholarly and scientific research

Q And has that scientific and scholarly research been

publ i shed?
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A Yes, it has.

Q And has it been eval uated through the use of |ab studies?
A Yes, it has.

Q And has it as well been evaluated through the use of field
studi es?

A Yes, it has.

Q GOkay. I'dinvite your attention to Exhibits F-1 through F-
6. We'll be tal king about those exhibits for a few nonents.
First of all, do you recogni ze then?

A Yes.

Q Al right. Tell me about F-1. Tell ne what that is,

pl ease.

A F-1is a study entitled The Role of Conparison Questions in
Physi ol ogi cal Detection of Deception, by Horow tz, Kircher,
Honts, and Raskin. This was Dr. Horowitz's doctora

di ssertation, was published in the Journal of Psychophysi ol ogy
in 1997. And it was a large-scale | aboratory study eval uating
and conparing the accuracy of polygraph tests using different
techni ques, including the relevant-irrelevant, the probable lie
conpari son question test, the two types of directed lies,

the -- what we call the personal directed lie, which is the
type |I've just been describing, "Did you ever, you know, during
the first 30 years of your life make -- make a m stake,"”

reaffirmng to that person that's sonething they did.
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Q Uh-huh (affirmative).

A And then we had another group called trivial directed |ie,
just a sinple lie, "Is 2 plus 2 four,"” and the answer is "No,"
which is --

Q Uh-huh (affirmative).

A -- alie. And it was done in a nock crine scenario, like I
descri bed before. And these different techni ques were

i ndependently, you know, administered to different subjects and
t he accuraci es were then assessed and -- the -- using the
procedures that 1've described. And what we thought of was
that the personal directed |lie had the highest accuracy for
guilty people and had the hi ghest accuracy for innocent people.
Q Okay.

A  Second best was the probable lie --

Q Okay.

A -- and third best was the trivial directed lie. The

rel evant-irrel evant was perfect in identifying the deceptive
peopl e, because al nost everyone fail ed.

Q Uh-huh (affirmative).

A Only 20 percent of the innocent people were able to pass.
So it doesn't differentiate it, doesn't work.

Q And were -- in ternms of statistics, when you're talking
about the directed lie nmethod, did you learn anything in that

regard?
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A \When you say statistics, you nean --

Q Interms of --

A -- how accurate, or --

Q Yes, sir.

A Wll, they were nore accurate than the others. As | recal

them they were in the md- to upper-80-percent range in this
| aboratory study --

Q Uh-huh (affirmative).

A  -- whichis alittle |lower than what we often find in the
field. Let's see, it was 84 percent on guilty and 87 percent
on i nnocent.

Q And just please tell ne what -- when you say 80 percent
on --

A Eighty-four percent?

Q Correct.

A Correct, neaning when the --

Q (Indiscernible) --

A -- decision was made, 84 percent of the tinme the guilty
peopl e were found decepti ve.

Q Cot it.

A And when a decision was made, 87 percent of tinme the

i nnocent people were found truthful.

Q And where was this article published?

A  Psycho -- Psychophysi ol ogy, yeah.
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Q Ckay.
A  VWiich is the -- the prem ere psychophysiology journal in
t he worl d.
Q Al right. And was it subject to peer review?
A Yes, extensive peer review.
Q A right.
MR. McCOY: Your Honor, |I'd ask that F-1 be admtted.
MR. COLLINS: No objection.
MR. McCOY: And | neglected to ask that E be admitted.
Ask that that be admtted as well.
MR. COLLINS: No objection.
THE COURT: Exhibit E and F are all admtted.
(Defendant's Exhibits E and F-1 adnmitted)
BY MR MCOyY:
Q Let's goto F-2, sir.
A Yes.
Q And ask you to explain for us first whether you recognize
it and what it represents?
A Yes, it -- it's a study done by Dr. Honts and nyself
entitled A Field Study of the Validity of the Directed Lie
Control Question. And this was a study done actually before we
did the | aboratory study, when we becane interested in this
directed lie, first learned about it from Fuse at a Secret

Service research briefing, and thought we -- we should try
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using it. But I was reluctant to try it in real |life because |
felt that these directed lies were pretty weak. And | didn't
see how an i nnocent person would show a big reaction to a
directed lie --

Q It sounds to nme you have the sanme skeptici sm about the
directed lie that you had to the pol ygraph in general ?

A  Yeah, well, yeah. | -- 1 thought, God, you know, why woul d
sonebody react to that one; if they're accused of a nurder, why
woul d they react to a question where you just tell themto lie
about a -- making a mstake or violating a rule or regul ation
if in fact they didn't do the nurder. | thought, you know,
these are going to be pretty weak. So being conservative, |

| et sonebody else try it first.

Q Uh-huh (affirmative).

A And what happened is, we had a friend who was a pol ygraph
exam ner, a colleague who'd studied with us sone naned Larry
Kelly, who was with the Probation, Adult Probation and Parol e
in the State of U ah, working at the prison

Q Uh-huh (affirmative).

A And they have a I ot of parolees who had to be tested al

the time. One of the advantages of the directed lie is you can
use it over and over and over again, whereas the probable |ie,
there's so much maneuvering and mani pul ati on, those things wear

out .
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Q Uh-huh (affirmative).

A And you can't mani pul ate a person very many tinmes that way.
Q Uh-huh (affirmative).

A And these parol ees, you have to test themperiodically to
see if they'd violated their parole.

Q Uh-huh (affirmative).

A So he said, "I'd like to try it." And he started trying
it, and he canme over one day, | renenber, and he brought sone
charts, and he said, "Look at this."™ And he started show ng us

charts where he was quite confident the results were correct
based upon the independent investigations they' d been doing,
and these guys, you know, sone of them who were apparently

telling the truth, they had huge reactions to these directed

lies, much nore than | ever expected. So | said, "Ckay, that

| ooks interesting.” And Honts was really excited about it, so
| said, "Ckay, Charles, you try it," you know, "in your actua
cases. "

So what we had to do, we didn't want to conprom se the
integrity of the polygraphs in real cases. So instead of just
switching to all directed Iies, we had three conparison
guestions in our tests, so we took one and replaced it with a
directed lie, so that we still had two probable lies --

Q Uh-huh (affirmative).

A -- that we could use to evaluate the test and ignore the
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directed lie, so it would be Iike a regular test --

Q Uh-huh (affirmative).

A -- a probable lie test. But we could then see what happens
if you include the directed lie in.

Q Now, when you include the directed lie, would it be in
every chart you ran?

A It would be in every chart.

Q Ckay.

A  And it would be reviewed in advance, simlar to the way I
described earlier, except it would be reviewed along with two
probable lies --

Q Uh-huh (affirmative).

A -- using the nethod |I described before, and then we'd say,

"And now, on this test | also need to have one of these other

guestions."
Q Ckay.
A And we'd do the nunber test so -- of the way |'ve descri bed

al so. W al ways --

Q Uh-huh (affirmative).

A -- do nunber tests to begin with. And then -- so we put
that in, and then what we did is, we started gathering cases
like that, then after about a year or so, Honts felt pretty
confortable with it, | said, "OCkay, I'll start trying it too."

So | started using one directed lie in ny actual cases.
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Q Uh-huh (affirmative).

A Then we assenbled a set of cases where we had i ndependent
confirmation, typically by confession --

Q Uh-huh (affirmative).

A -- or sone incontrovertible physical evidence, or a
recantation in a couple cases by the accuser made in court.
And what we did is, | -- Honts gave ne his confirnmed cases, but
he cut off all the names and identifying information and
recoded themwi th just a -- a nunber.

A  And | wasn't given the question list, just the charts with
t he marki ngs on them and you can tell which are control and
relevant. But | didn't know the questions, so | wouldn't know
what case it was.

Q Uh-huh (affirmative).

A Because we m ght have di scussed the case when it was
happening. W often consulted on each other's. And then

gave hima simlar set fromny files. He evaluated m ne,

bl i ndly.

Q Uh-huh (affirmative).

A | evaluated his, blindly, and we scored themtw ways. W
scored themusing only the probable |ies or we scored them
using the probable lie and one directed lie on each chart.

Q Uh-huh (affirmative).

A And then we could see if including the one directed lie on
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t he scoring changed things.

And what did you | earn?

VWhat we | earned was that it did change things.
And how?

It made the test overall nore accurate.

Okay. And how were you able to determ ne that?

> O » O » O

him Dr. Honts, on ny charts, and by nyself on Dr. Honts's

charts. So we didn't know what the cases were. And then we

conpared those to what the actual result was based on the

conf essi ons and ot her evidence. And we found that the

nuneri cal scores differentiated better when we included the

Wel |, we conpared the numerical scores blindly generated by

probable lie in the scoring than when we -- |I'msorry, when we

included the directed lie in the scoring than when we used only

the probable lie. So it inproved the discrimnation between

trut hful and deceptive people.

Q So just forgive nme for being slow, because | went to night

| aw school; the -- but what you're saying is it's an

i nprovenment on the conparison question techni que?

A That -- yes, inprovenent on the probable lie, and --
Q Right.
A -- you know, based upon that we decided, well, this is

really worth doing. And -- and then we did the | aboratory

study, and based upon the one that | just described before,

t he
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Horowitz study, | just started using all directed |ies, because

t hey worked better and the test was nore straightforward --

Q And --

A -- easier to adm nister.

Q -- Defendant's Exhibit F-2 is what again? It's just --
basically are -- it's a paper rendition of what you've just

told us; is that correct?
A Yes, it's -- it's the actual publication in the Journal of
Pol i ce Sci ence and Admi ni stration.
Q Al right. And was this subject to a peer review?
A Yes, it was.
MR. McCOY: Ask that F-2 be admitted.
MR. COLLINS: F-2 appears to be inconplete, Your Honor.
The pages 56, 57, and 60 and 61 are the only ones admtted. |
don't know if there's a nore conplete copy available, but it
doesn't appear to contain all the information referred to. So
with that Iimtation, if the defense can introduce that,
ot herwi se we have an i nconplete --
THE COURT: M. MCoy, you may inquire about that.
MR. McCOY: |If | could approach the w tness, please?
THE COURT: Certainly.
BY MR MCOY:
Q Do you have (indiscernible).

A Yeah. | can explain what happened here, | think. This was
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somet hing that was copied from a doubl e-si ded copy. And when
the copies were made, apparently the back sides were not
copied. | think I have a conplete copy in my briefcase which
can nake available to you to nmake copies of those pages.

MR. McCOY: Your Honor, during the noon break we'll get

a conplete copy in and then I (indiscernible) --

THE COURT: I'IlIl reserve ruling on that too.
MR. McCOY: | beg your pardon, I'msorry?
THE COURT: | will reserve ruling on it.

MR. McCOY: That's fine, thank you. Thank you, so we'l]l
just reserve on that one.
BY MR MCOY:
Q Mwving to F-3, do you recogni ze that?
A Yes.
Q And would you tell nme what that represents?
A That's a copy of the Departnent of Defense Pol ygraph
Institute Advisory Conmittee Research Status Briefing --
Briefing from Septenber of '94, authored by Gordon Barl and of
that institute, who's a former student of m ne.
Q And what does this tell us?
A Wll, it tells us -- basically, it's an outline of what the
Depart ment of Defense Pol ygraph Institute was doing in
pol ygraph research. And for our purposes here specifically, it

tal ks about their devel opnent of a test for I"'mtrying to
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remenber the exact meaning of the acronym but TES, which is a
security test --

Q Testing espionage and sabot age?

A  Yeah, testing espionage and sabotage, thank you.

Q A right.

A This was a test that had been devel oped for those purposes,
because the DOD had been experiencing a |lot of problens in
verifying the accuracy of tests they had been using for

nati onal security purposes and there'd been a |l ot --

Q Just -- if I could just interrupt. Wy would the DOD or
the ClA be interested in pol ygraphing for espionage and

sabot age purposes? Could you explain that for those of us that
aren't in that worl d?

A Yes. One of the mmjor uses of polygraphs by --

MR. COLLINS: Your Honor, I"mgoing to object to this
line of questioning. The docunment that -- F-3 as presented to
t he government by the defense appears to be a photocopy of a
fax, which -- the | ast page says, "This appeared in a plain
brown envel ope, source unknown." This does not appear to be
t he sane type of docunment previously introduced. Unless Dr.
Raskin can testify to firsthand know edge, object to that --
it's hearsay, and there's no foundation of this.

BY MR MCOY:

Q Wy don't we talk about that. Do you have firsthand
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knowl edge of this docunent?
A Yes.
Q Wiy don't you tell us howyou -- howit is that you have
firsthand know edge of this docunent?

MR. COLLINS: And ny objection is not whether he has
firsthand know edge of the documents, the -- firsthand
know edge of the information contained in the docunent.

MR. McCOY: Judge, 703 allows himto testify to things
that are in docunents that he's relying on. And then if he
t hi nks that he's never seen the docunent, that's fair, if he
can't --

THE COURT: Long as the record is clear as to the basis
for his know edge and testinony.

MR. McCOY: Right, okay. All right, thank you.
BY MR MCOY:
Q Sir, do you have personal know edge of this document?
A Yes.
Q And would you tell us howit was you got personal know edge
of the docunent?
A Dr. Honts faxed this to me fromthe University of North
Dakot a.
Q Is he a colleague of yours?
A Yes, he is, and he has --

Q How --
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A -- fornmerly worked at the Departnment of Defense Pol ygraph
Institute as a -- a senior research scientist before he went to
the University of North Dakota.

Q And have you talked to Dr. Honts about the contents of this
docunent ?

A Yes.

Q Do you recognize the contents of this docunent?

A Yes. And also the -- the part that we're tal ki ng about has
al so been presented at scientific meetings.

Has it been presented in court before?

Yes.

Have you testified about it in court before?

Yes.

Al'l right. Wat does this docunment tell us?

> O » O » O

It tells us about the research programthat was going on at
the time at the Department of Defense Polygraph Institute.

MR COLLINS: Has the Court ruled on the foundation of
t he use of this docunent?

THE COURT: He hasn't offered it yet.

MR. COLLINS: The basis of his testinony as to the
information contained init, is the Court ruling that it's
adm ssi bl e?

THE COURT: So far, | haven't found his testinony

obj ecti onabl e.
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BY MR MCOY:

Q Al right. Before we were interrupted -- I"'mtrying to
remenber what we were tal king about.

A You were asking me what this particul ar docunent indicates,
| think.

Q Al right. And why don't you tell us what it indicates?

A  Wll, it's a description of the very studies that were
ongoi ng and conpl eted at the Departnment of Defense Pol ygraph
Institute as of this date, and it was presented to their

advi sory commttee, which -- conposed of scientists. And it
was presented by Dr. Barland, who's al so discussed this with us
since then. And it describes a variety of studies, one of
which was the -- these attenpts to develop a test for espionage
and sabotage that could be used in national security situations
t hat had a hi gher accuracy than the tests that they had been
using that had been called into question a |ot.

Q And | guess where we were interrupted, | said, what is the
i nportance of devel oping that sort of test, for those of us --
A Yes.

Q ~-- that are not in the security worl d?

A Right. The inportance was that the Departnent of Defense
and the CIA | think you included them --

Q Uh-huh (affirmative).

A -- are extensively involved in the use of polygraphs for
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national security purposes. It is the mpjor use of polygraphs
by the federal governnent.

Q Uh-huh (affirmative).

A |1 think there are sone tens of thousands of tests run a
year. And --

Q And what are they testing for?

A They're testing for various things and activities on the
part of individuals that may conprom se the integrity of
sensitive information that's related to the national security
of the United States. |In particular, they are used -- that
kind of testing is used, first when people are hired, and
that's sort of a general screening test. Every enployee of the
Cl A has to take such tests. Every person who has high-1evel
access to sensitive information has to take such tests.
Secondly they are used whenever a person goes on a security

m ssi on where they m ght be out of the country and cone back,
and may have had contact with foreign nationals or agents of

ot her countries, and where they are then debriefed and tested
wi th a pol ygraph about whether or not they've done unauthorized
things with regard to these things. Thirdly, they' re used when
there's a specific suspicion --

Q Uh-huh (affirmative).

A -- that an individual is engaged in espionage or sabotage.

Q Does the Departnment of Defense, to your know edge, place a
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hi gh degree of reliance on pol ygraph -- the pol ygraphi ng of

i ndividuals in these circunstances?

A Oh, yes. Not only Departnment of Defense but all the
federal agencies -- FBI, Secret Service -- have worked on
cases, some of the recent high-visibility ones where pol ygraphs
have been utilized to detect people engaged in espi onage.

Q Al right. There's something that's referred to as TES
that you had difficulty --

A Yes.

Q Wat is that?

A Well, that's this test for espionage and sabot age, where
they're attenpting to determ ne whether or not a person has
been involved in any such activities. And that particular
format that they call the TES was devel oped using the directed
lie. And they did research. This research was conducted by
Sheila Reed, a Ph.D. psychol ogi st who was at that tine at the
institute -- actually a student -- forner student of Dr.
Katkin's.

Q Uh-huh (affirmative).

A And she was in charge of doing this research. And they
develop -- they developed this test that used only directed
lies as conparison questions as conpared to the probable lie
guestions they have been using earlier, and found that it was

far nore accurate, in fact, reported that it was the nost
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accurate test that they had ever devel oped.

Q W reported that?

A The Departnent of Defense Polygraph Institute. Sheila Reed
presented a paper at the psychophysiol ogy neetings around 1994,
| think. | could ook it up.

Q That's fine.

A And of that -- that presentation, we tal ked about it. And

then it was published later in the Journal of Polygraph, the

study that's described briefly in this research briefing was

presented at the -- and published in -- in the Journal --

Q And --

A -- of Polygraph.

Q And this woman's nane again?

A  Sheil a Reed.

Q And Ms. Reed was aware of what's -- what was identified as

Def endant's Exhibit F-3?

A Oh, yes. In fact, | discussed it with Dr. Reed. | know
her very well and | used to see her regularly at the neetings.
Q And the verb here is that this TES test is essentially a
directed lie question test?

A Yes, it is. It uses only directed lies for conparison
guestions, to be conpared to the, you know, relevant questions
about espi onage and sabot age.

Q And the conclusion by the DOD as to the accuracy, what is
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t hat ?

A Let's see, let nme find the page. It's -- let's see. It's
on page 8 of the report, page 10 of the fax, under nunber 7.

It says the three test formats were conpared in an anal og
screening situation: CSP, which is a Counterintelligence Scope
Pol ygraph, | think that's what that stands for, with probable
lie questions, then that same type of test with directed |ies,
and the TES, which is only directed lies in a slightly

di fferent question format.

Q Uh-huh (affirmative).

A And it tal ks about how many exam ne -- how many subjects
were exam ned. It says, "The three tests were equally accurate
at clearing innocent subjects.” So the false positive rate was

pretty simlar. However, the TES was significantly nore
accurate at detecting deceptive subjects.
Q \Wat does that nean?
A \Wat that neans is, it had fewer fal se negatives, that it
was tougher for a guilty person to pass this TES with al
directed lies than it was to pass the other two types of test,
one of which was all probable lies and the other one had
directed lies in it but was an earlier format.

MR. McCOY: Your Honor, 1'd ask that Defendant's F-3 be
adm tted.

MR. COLLINS: Sane objection.



RASKIN - DI RECT 1-112

THE COURT: State the objection again.

MR. COLLINS: It was that the docunent here, the
phot ocopy of unknown origin, he's testified essentially to his
recol l ection, and there's no foundation that this docunent is
in fact what it purports to be.

MR. McCOY: W rely on 703, Your Honor.

THE COURT: (Objection's overrul ed.

(Defendant's Exhibit F-3 admtted)
THE CLERK: Is it for 2 and 3, Your Honor, or just 3?
THE COURT: F-3.

MR McCOY: | -- if I have not -- M. Cderk, | thought I
nmoved F-2 in. If |I'mm staken, please tell ne.
THE COURT: That's the one you -- | reserved ruling on.

MR. McCOY: Ch, thank you, Your Honor. Thank you very
much, yeah. Thank you

MR. COLLINS: Your Honor, the noon hour has struck.
WIIl we be continuing on into the noon hour?

THE COURT: Let's tal k about when you want to take the
lunch break, and --

MR. McCOY: This is probably a good -- we're in the
m ddle of this. This is probably a good point, since |'ve been
goi ng since 9: 30.

THE COURT: Al right. | |ooked at the volunme here.

Are you going to go through all these exhibits?



MR. McCOY: Yeah. | would -- it will go nuch quicker
when we get the -- when we get to the peer review articles, it
will be to establish the nature of the peer review. [It's not
going to be quite the extensive discussion that we're having
NOw.

THE COURT: And what's the governnment's assessnment of
its witness problem if any? Do you -- with the evidence
you're going to present on, do you have sonebody that has to
get through today?

MR. COLLINS: | don't believe so. | have -- | believe
he's available until tonorrow.

THE COURT: How | ong would you like for [unch?

MR. McCOY: | wouldn't mind an hour and a half.

THE COURT: And how long --

MR. McCOY: | nean, |I'Il defer to the Court. That's --
you asked nme what | want ed.

THE COURT: How |long do you want to go today? | don't
need that nuch tine.

MR. McCOY: Yeah.

THE COURT: How |l ong do you want to go this evening?

MR. McCOY: Until 5.

MR. COLLINS: | think that'd be fine.

THE COURT: Do you think that'll conclude it today, or

do you think you'll need nore?
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MR. McCOY: | think | would -- | would expect that I
woul d concl ude t oday.

THE COURT: Leaving how much time for the governnent?
know you can't anticipate cross-exam nation, but just a

reasonabl e guess.

MR, McCOY: Okay. | would think by 3, if we start at
1:30. | nean, if the Court would prefer 1 o' clock, that's
fine, but --

THE COURT: | have sone tinme tonorrow i f need be.

MR. McCOY: | nean, we did ask for two days, | renenber
t hat .

THE COURT: | have bl ocked it out so far.

MR. McCOY: Yeah.

THE COURT: Al right. 1'lIl allow an hour and a half.
If you' re ready to go sooner, then alert M. Collins and --

MR. McCOY: That'd be fine.

THE COURT: -- we'll be ready to go. | can go in an
hour for sure.

MR. McCOY: That's fine. | appreciate the Court's
courtesy.

THE COURT: And we'll go at least until 5. We'Ill be in
recess.

THE CLERK: Please rise. This court now stands in

recess until 1:30.
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(Recess at 12:00 p.m, until 1:30 p.m)

THE CLERK: Please rise. His Honor the Court, this
United States District Court is again in session. Please be
seat ed.

THE COURT: We'll continue with the hearing. The
witness is still under oath. M. MCoy.

MR. McCOY: Thank you, Your Honor.
BY MR MCOY:
Q Dr. Raskin, before our break, we were tal king about the F
exhi bits.
A Yes.
Q Generically, what do they address?
A They address the directed lie type conpari son question test
and its validity, as well as the extent of its use.
Q W talked about F-1, which was a Horowitz study, and that's
been admtted to evidence. You recognize that?
A Yes.
Q Wuld you tell Judge Roberts who funded that study?
A That was funded jointly by the U S. Departnment of Justice,
National Institute of Justice, the United States Secret
Service, and the United States Departnent of Defense.
Q And why was it funded, do you know?
A  Wll, they were interested in the question of how accurate

is the directed lie and is it, you know, a substitute for the
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probable |ie question.
Q During the break did we discover the -- or obtain a copy of
the m ssing page that was in F-27?
A Yes.

MR. McCOY: Your Honor, can | approach the bench,
pl ease?

THE COURT: Yes.

MR. McCOY: The record should reflect that 1've supplied
M. Collins with a copy of this page. This would go with
Exhibit 2 -- F-2. And 1'd ask that F-2 be adm tted.

MR. COLLINS: No objection.

THE COURT: Exhibit F-2 admitted for the purpose of this
hearing. And this will just be added to the -- to F-2 itself.

(Defendant's Exhibit F-2 admtted)

MR. McCOY: Thank you.
BY MR MCOY:
Q Dr. Raskin, focusing your attention on F-4. Do you
recogni ze that?
A Yes.
Q Tell me what it is.
A It's an article published in the Journal of Polygraph in
1998, entitled Psychophysiol ogi cal Detection -- Detection of
Decepti on Accuracy Rates Obtai ned Using the Test for Espionage

and Sabotage, which is a description of the study validating
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the use of the directed Iie control for that type of a test
conducted by the Departnent of Defense, the one we've tal ked --
tal ked about earlier that's described in F-3.
Q And there was sonme question about the authenticity of F-3?
| mean in the courtroom here.
A Yes, M. Collins --
Q Right. What does F-4 tell us, the polygraph article from
1998?
A Wll, it tell us in great detail about that research that
was described in F-3, and it tells us that that particul ar test
that they devel oped using just directed Iies was a highly
accurate test and nore accurate than the other types of tests
t hey had been using up to that point.
Q Ckay.

MR. McCOY: Move to admit F-4.

MR. COLLINS: No objection.

THE COURT: Admitted.

(Plaintiff's Exhibit F-4 admtted)

BY MR MCOY:
Q Dr. Raskin, was F-4 peer reviewed?
A As far as | know. It was reviewed by the Journal of
Pol ygraph under the editorship of Donald Krapohl, who's the
current editor, and I know he's pretty scrupul ous about doing

t hat .
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Q Drawing your attention to F-5, could you tell me if you
recogni ze that?

A Yes, | do.

Q Wuld you tell Judge Roberts what F-5 represents?

A F-5is aletter fromDr. WIIliam Yankee, who was at the
time this letter -- letter was witten in Novenber of '94 the
director of the Departnent of Defense Pol ygraph Institute.

Q Do you know Dr. Yankee?

A Yes, | do.

Q Al right. And what was the cause -- what was the inquiry
that led to this letter?

A  Dr. Honts wanted to find out the extent to which federa
gover nnent agencies were using directed lie tests. And so he
wote a letter to Dr. Yankee under the Freedom of Information
Act requesting that information, and Dr. Yankee provi ded him
with this response and Dr. Honts provided nme with a copy of the
letter.

Q Al right. And what federal agencies does Dr. Yankee
identify as using the directed lie conparison test?

A The Air Force Ofice of Special Investigations, the --

Q \Who are they? Wiat are they?

A Wll, that's the -- the investigative agency of the Air
Force that handles all the crimnal --

Q Police agency?
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A -- investigations and they -- | think they do some nationa
security --

Q A right.

A -- investigations too.

Q Al right. Wwo elseis identified within the federa
governnent as using the direct |lie conparison test?
A The Ofice of the Secretary of the Air Force. The U S
Arny Intelligence and Security Command. The Defense
I nvestigative Service. The Defense Intelligence Agency. The
Naval Crim nal Investigative Service. The Central Intelligence
Agency. The Internal Revenue Service. The Departnent of
Energy. And the Drug Enforcenment Adm nistration.
Q And to your information, do you have any information that
suggests that the directed lie conparison test is no |onger
used by the federal governnent?
A  No. That's not the information that | have.
Q Wat is your information?
A That they do use it, and probably nore wi dely than they did
in 1994.

MR. McCOY: Your Honor, |'d ask that F-5 be adm tted.

MR. COLLINS: Yes. No admi ssion -- objection.

THE COURT: Admitted.

(Defendant's Exhibit F-5 admtted)

BY MR MCOY:
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Q Invite your attention, Doctor, to F-6. Could you tel
Judge Roberts what that is?

A These are excerpts fromthe transcript of the proceedi ngs
in U.S. v. Galbreth on March 10th, 1995, particularly excerpts
fromthe testinony of Dr. Gordon Barl and.

Q Al right. And what was the result -- did the district
judge admit or not admt the polygraph result in that
particul ar case?

A She adm tted the pol ygraph which | conduct ed.

Q Al right. And why is it that we've included Dr. Barland's
testinmony in the F exhibit?

A Wll, there are a couple of things. One is it establishes
his credentials as a scientist and an expert. And he was then
the director of extramural research for the defense --
Departnment of Defense Pol ygraph Institute. Secondly, it
denonstrates that Dr. Barland, as a governnent enployee, also
bel i eves that the polygraph technique is scientifically valid.

But nost particularly with regard to the directed lie, on

page --

Q 3647

A Let's see. | think -- is it 364? Yes, on page 364 he's
asked about the -- well, he starts at the bottom of the page

363. He was asked a question, "And the primary techni que that

is accepted in the profession for specific issue testing such
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as involved here is the control question technique; isn't that
correct?" "Yes." "Both the directed Iie and the probable lie
are versions of the control question, are they not?" Answer:
"That's correct.” Question: "And you have no research to
indicate that the directed lie technique is not an effective
control question, do you?" Answer: "The research that | am
aware of both by others and by the institute,” meaning the
Depart nment of Defense Pol ygraph Institute, "have shown that the
directed lie control question test is at |east as accurate as
t he conventional probable lie control question test."
Q Al right. And refresh nmy recollection; what was the
position he had when he made -- offered this testinony?
A His position | believe -- | should check -- he -- he was
enpl oyed as the chief of external research at the Departnent of
Def ense Pol ygraph Institute. And he also tal ks about teaching
in their course there, which he still does, | believe.

MR. McCOY: And I'd ask that Defense Exhibit F-6 be
adm tted.

MR. COLLINS: No objection.

THE COURT: F-6 admtted.

(Defendant's Exhibit F-6 admtted)

MR. McCOY: Al right.

BY MR MCOY:

Q Have you ever been invited or asked to consult with the
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U S. Governnent regarding -- for the purpose of replacing the
probable Iie control or conparison test with the directed lie
conpari son test?

A Yes.

Q Wuld you pl ease explain how you were consulted and what
the result was?

A | was asked by a nmenber of the President's Joint Comm ssion
on Security that was eval uating pol ygraph testing within the
federal conmmunity to neet with themin a special session
conducted at Langley, Virginia at the Cl A headquarters to give
them informati on and answer their questions about pol ygraphs
and about the directed lie in particular. That was -- | don't
remenber the exact date. It was around 1992-'93. And | net
with themfor two or three hours. And they were very concerned
about the continued use of the probable |ie question because of
probl ems of invasion of privacy and al so accuracy. And I

expl ained to themthe advantages of the directed |ie approach

t hat overcones those problens, and they were quite interested.

| believe that they took that advice, and that is part of the

i mpetus for its growing use in the federal governnent.

Q Al right. | want to talk about how you score a pol ygraph
exam nation. Could you -- do you have before you Defendant's
Exhi bit G?

A Yes.
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Q Wuuld you tell Judge Roberts what Exhibit G purports to
represent ?

A Exhibit Gis a copy of a manuscript which is accepted for
publication in the Journal of Polygraph; in fact, it was
invited by the editor of Polygraph, Donald Krapohl. And it is
a description of what is known as the U ah Numerical Scoring
System t hat was devel oped at the University of Uah in ny

| aboratory. And it describes how the system cane about and the
research underlying it and the procedures that are utilized and
its scientific reliability and validity.

Q ay. Could you explain to Judge Roberts how this system
was devel oped?

A Well, basically, we began with what was al ready bei ng done
by the federal governnent, which at the tine was the United
States Army Mlitary Police School at Fort Gordon, Ceorgia --
Q Uh-huh (affirmative).

A -- that trained all the federal exam ners except the ClA
And that was the nunerical scoring systemthat was nost w dely
used. And we have over the years since we started this
research in 1970 attenpted to validate scoring systens by

| ooki ng at particular features of the physiol ogical recordings
that may or may not be useful, and the ones that were being
used at the time as well as ones we thought m ght be useful,

and we have conducted many studies in which we use that scoring
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system And we al so use conputer techniques to identify the --
the things that can be best used to discrimnate between
truthful and deceptive people and have adjusted the criteria
and rules for scoring based upon that body of scientific
research whi ch extends over a period of probably 25 years. And
that -- that is how the system was devel oped.

So everything that is in that systemtoday is based upon
accept ed concepts of human psychophysi ol ogy conbi ned with
enpirical scientific studies that determ ne the extent to which
t hose features and rules are useful --

Q Uh-huh (affirmative).
A -- in producing accurate interpretations.
Q And Defendant's Exhibit G explains howthis is arrived at;
is that correct?
A Yes.

MR. McCOY: 1'd ask that G be adm tted.

MR. COLLINS: No objection.

THE COURT: Cderk may admt it.

(Defendant's Exhibit G admtted)

BY MR MCOyY:
Q Dr. Raskin, how do you derive a nunerical score froma
chart?
A The basic procedure is to take the polygraph chart and

conpare each presentation of each rel evant question to a nearby
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guestion that's either a probable lie or a directed |ie,
dependi ng upon -- upon the type of test that's used. And you
do this for each physiol ogi cal conponent, starting with the
respiration, and then the skin conductants, the bl ood pressure,
the finger pulse. And for each of those you assess the
magni t ude of reaction based upon the set of criteria that have
found to be -- had been found scientifically to be useful for
each of those reactions. You assess the magnitude of reaction
to the rel evant question when conpared to the magnitude of
reaction to the strongest of any nearby conparison questions.
Q Al right.

A And the relative size of those two reactions is assessed,
and according to a set of rules, you determ ne whether there's
any difference, and if there is a difference, how big a
difference there is, and in which direction, whether it's
stronger to the relevant or stronger to the control or

conmpari son question. And if there is no noticeable difference,
you know, given how variable the tracing my be, you assign a
zero.

Q Uh-huh (affirmative).

A If there is a difference, you assign either a 1, a 2, or a
3, depending on how strong that difference is. And if the
difference is such that the reaction to the rel evant question

is greater, you assign a negative nunber, a negative 1, 2, or
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3. And if the reaction to the conparison question is greater,
you assign a positive nunmber, positive 1, 2, or 3. And you do
that for respiration, then you do it for skin conductants, and
t hen bl ood pressure, and then finger pulse, if you have finger
pul se. And then you do that for each relevant question in the
chart, and then you do that again for the next chart and the
next chart, until you're finished. And then you add them al
up to conme to a result.

Q And what you're describing is an application of the Utah
score systen?

A That is the Utah scoring system

Q A right.

A It's -- it's fundanentally simlar to the earlier

gover nnent system except that it's refined, it has reduced the
nunber of criteria that are used, because many of the ones they
used are not useful or they're wong --

Q Uh-huh (affirmative).

A -- as denonstrated by --

Q wll --

A -- the --

Q -- have there been scientific studies perforned to eval uate
the reliability of the Utah scoring systenf

A OCh, yes, yeah

Q And how about scientific studies perforned to evaluate the
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validity of the Utah --
Yes.

-- scoring systenf
Quite a few

Al right.

And they're in this paper. They're listed in tables here.

o >» O >» O >

Al right. Maybe we could talk about the tables that are
in Exhibit G Could you turn to page 4? O actually, why
don't you invite our attention to where you think we should be
referring to --

A well --

Q ~-- so we can discuss the tables and explain their

signi ficance.

A Yeah, well, page 4 is the first table. And that table is a
list of five reliability studies where we conpared two things.
W -- we | ooked at the decisions made by the origina

exam ner --

Q Uh-huh (affirmative).

A -- in these laboratory studies, and the decisions nade by a
blind interpreter, to assess how consistent they are.

Q GCkay. And what did you |earn?

A And the first columm here shows that those varied from 95
to 100 percent agreement on decisions. So what it shows is,

there's a very high inter-rater reliability on decisions --
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Q Using the Utah scoring systen?

A -- using the Utah scoring system when neither exam ner knew
whet her the person was in fact truthful or in fact deceptive.
Q A right.

A Then the second colum in that table shows the -- the
statistical correlation, where we calculate a correlation
coefficient between those actual nunerical scores of the
original and the independent evaluators. And these show very,
very high correlations, as high as you ever see with any kind
of a psychol ogi cal test, higher than nost.

Q Uh-huh (affirmative).

A The lowest was .92 in these studies, and the maxi nmum
achievable is 1.0.

Q Uh-huh (affirmative).

A  So this -- these are extrenely high inter-rater
reliabilities.

Q Oay. Wat other things does this -- were there other
charts that you wanted to discuss in connection --

A There's another table, Table 2, which I think is probably
toward the back, let's see. It's on page 15, although it's
not --

Q Page 16 --

A It's 16, but it's not nunbered.

Q Yeah.
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A The figure -- caption -- no, it's just not nunbered, for
some reason. Sorry. But it says Table 2. And -- let ne get
this chart here. This shows the validity of that systemin
cases where ground truth was absolutely known in | aboratory
studies. And again, it shows a very high degree of validity.
The average validity | think is described in the table,
averagi ng over all of those, and it show -- let's see, | have
to find it, where that's discussed in the table -- | nean,
in--inthe text. Let nme find it (indiscernible). Wll --
oh, here it is. [It's on page 4, describes that table.

The overal |l percentage of correct decisions was 91 percent
for guilty and 89 percent for innocent subjects.
Q In other words, it correctly identified guilty test-
t akers --
A Ninety-one percent --
Q ~-- percent of the time --
A Right, in these | aboratory studies.
Q Al right. And we have in front of you a chart. And |I'm
wondering if that would help you illustrate the testinony about
how to score a chart.
A Yeah. It would.
Q Al right. For the record, it's been identified as
Def endant's Exhibit CC. Could you tell nme what that is?

A Yes. That's a -- that's a nunber test fromthe --
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Q And who is that nunmber test --
A -- examnation that | conducted on Constance \Wal ker on
Decenber 5th of 1998.
Q And using this chart, would it help you illustrate how --
the various charts that are on the chart as well as how you
scor ed?
A Yes.
Q Oay. Could you review it for us, please?
A Yes.
Q Do you have a pointer, if you think that would help, or if
it"d help you to go up, whatever your pleasure.
A Well, mght be easier if | just stand over here a little
bit, and then | could use the pointer, stay out of people's
way. |s that picking me up okay?

THE CLERK: Yes, thank you.
BY MR MCOY:
A Let ne explain what's on this chart. This is a typica
chart fromthe conputerized pol ygraph system And what it
shows is the different physiological tracings. Well, first, it
has a header on it over here that says who the subject is and
which chart it is and the date and the tine of the begi nning
and end and who did the exam and what the pressure was in the
bl ood pressure cuff. And then along the left axis here it

shows the -- the labels for each of the tracings. So TR stands
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for thoracic respiration, the upper breathing channel around
the ribcage. This one is the abdom nal respiration, so that's
done around the abdonen. This, SC, neans skin conductants, and
it shows the sweat gland activity. And the next one, BP, is --
stands for relative blood pressure, fromthe bl ood pressure
cuff on the arm And PL stands for plethysnograph, which is
t he pul se off the finger.

And these are continuously recorded fromleft to right. So
t he beginning of the chart here is left and it goes all the way
to the right. Each of the little dots that you can see in this
grid is a second elapsed time. And every tine you see a
vertical line through the chart, it shows the beginning of a
guestion being asked. And if you look at the bottom of the
chart, it shows where the question was asked and where it was
answer ed and whi ch question it was and what the answer was.
Q Show ne where the question was asked, can you --
A So the first question, nunber 1, and that woul d have been
in this nunber test, "Did you choose the nunber 17?"
Q Uh-huh (affirmative).
A It would have begun where this little block goes upward,
and the duration of that question is the entire block, and it
comes down at the end of the question.
Q Uh-huh (affirmative).

A And then the next little vertical line is the point at
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whi ch the subject gave the answer --

Q So --

A  -- in this case, "No."

Q Oay. So the first question, the block represents the

question, the line represents the answer?

A Yeah, the little vertical line --
Q Correct.
A -- was just the brief answer, and the m nus sign indicates

that it was a "no" answer.

Q Okay.

A And then you see an el apsed tinme here of about 15 seconds.
In this case it's like 17 seconds -- 16, actually. And then

t he next question was asked, "Did you choose the nunber 2," and
SO on.

Q Ckay.

A And then we can correlate the questions being asked with
the activity we see in the physiological tracings. And to use
an -- as an exanple for scoring, nunber 5 here is the nunber

t hat Constance Wl ker chose.

Q Wiy don't you explain to Judge Roberts what you were doi ng
her e.

A This was the nunber test, where | told her to choose a
nunber between 3 and 6.

Q And what did you ask her to do?
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A And | said, "Do you have a nunber?" And she said, "Yes."

| said, "Tell nme what it is.” She said, "Five." | said,
"Ckay, on the test, | want you to |lie about the nunber that you
chose. "

Q Is that a directed lie?

A That's a directed lie.

Q Al right.

A  "And | want you to answer 'no' when | ask you did you
choose the nunber 5. 1'mgoing to ask you did you choose 1, 2,
3, 4, 5 6, 7. Want you to answer 'no' every tinme. So you'l
be |ying when you answer 'no' to nunber 5 and you'll be telling
the truth on the other nunbers.”

Q Ckay.

A "And that way | can see the difference and reacti on when
you |lie and when you tell the truth.”™ And then we proceeded
through this test, as you can see here. And you see follow ng
nunber 5 there's a little "OI" printed there. And that's
because | hit a function key that is designated as other, and
inthis test it means that's the one she chose.

Q Ckay.

A So that's a little mark that | entered.

Q Uh-huh (affirmative). Uh-huh (affirmative).

A And then | can conpare. Suppose we consider in this test

nunber 5 to be the relevant question. And we're going to find
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out if she cane out deceptive or truthful on that question.

Q Uh-huh (affirmative).

A O course, we don't normally do that --
Q Ckay.
A -- with the nunber test, but this is just for illustration.

I woul d conpare the reactions on nunber 5 to the reactions on
the two surroundi ng conpari son questions, numnber --
Q 4 and 6.
A -- 4 and 6.
Q Uh-huh (affirmative).

THE CLERK: M. MCoy, you're both on the sane channel
so you need to speak one a tine, please.

MR. McCOY: Thank you.

THE CLERK: Thank you.
BY MR MCOY:
A So assuming that's what we're going to do, what | would do
is |l would start by |ooking at the breathing tracings. And we
assign one nunber for the conposite of the two breathing
tracings. And there are a nunber of things we look for in
breathing. 1n general, a reaction in breathing is indicated by
a decrease in respiratory activity, a suppression of breathing.
That can be displayed by a -- a slowing or, you know, very
shal | ow breathing, as -- as you see in this little place over

here or here, or it can be shown by the baseline at the bottom
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of the breathing tracing rising up, which we see maybe a little
bit through here, although there isn't really much of that in
this. In fact, in this particular instance, the breathing
tracing's not terribly useful, because it doesn't show nmany

cl ear differences.

But if we conpare the breathing tracing and assi gn numnbers,
we notice that it's sort of suppressed, beginning about m dway
after asking 3, all the way up till 5. And then we see a
little bit of distortion at 5.

Q And what does that indicate, if anything?

A  Well, in this particular test, since she knows the order --
Q Uh-huh (affirmative).

A -- and there are nunmbers com ng in sequence, she's
anticipating that she's going to lie in nunber 5.

Q Uh-huh (affirmative).

A And so actually -- so she suppressed her breathing all the
way t hrough 4.

Q Uh-huh (affirmative).

A  She was probably thinking, "Well, 5 is comng next, and |I'm
going to lie on 5."

Q Uh-huh (affirmative).

A And so you -- actually, with this type of a test, you
sonmetimes see it before the lie itself actually occurs. And --

but that's not how one normally scores this particular kind of



RASKIN - DI RECT 1-136

test. But we see, there's not a differentiation in the
breathing. But when we cone to the skin conductants, what we
see is the very first question commonly produces the biggest
reaction. And we never score the first question, because --
because it's first and then it's the first question and breaks
the silence, that produces what we call an orienting reflex and
it's never scored. So you never put an inportant question in
the first couple positions in a test.

Q Uh-huh (affirmative).

A In fact, in our test, the first inmportant question occurs
at nunber 4.

Q Okay.

A That would be the first directed Iie question.

Q Ckay.

A And so not counting that one, when we | ook through the rest
of the skin conductants, particularly nunber 4 and nunber 6,
and conpare it to nunber 5, nunber 5 is clearly nuch |arger

t han nunber 4 or number 6. So we know we're going to assign a
m nus nunber - -

Q Uh-huh (affirmative).

A -- because the relevant question has the bigger reaction.
And when we neasure these and apply the rules, this would
probably be -- it's a close call between a mnus 1 and m nus 2.

Q Uh-huh (affirmative).
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A 1'd have to nmeasure it, but | think it may qualify for --
it mght qualify for a mnus 2.

Q Uh-huh (affirmative).

A Wich would be strongly in the direction of deception. But
you woul dn't make a decision just on one presentation.

Q Right.

A Then we would go down to the breathing -- I'msorry, to the
car di ovascul ar.

Q Uh-huh (affirmative).

A And what we woul d see here, is on nunber 4 we see a little
bit of arise here. W see a pretty simlar rise on nunber 5,
not much on nunber 6. So we'd be conparing 5 to 4. And
there's really not a noticeable difference there. So --

Q Uh-huh (affirmative).

A -- we would score that as a zero. W cone down to the
finger pulse, we don't see really much in the way of any
criteria for scoring. There's alittle bit of a wiggle of the
finger here, but that's too |light to be even considered. W
don't consider reactions that start later than five seconds
after the answer. That one's about four -- about six or seven
seconds after the answer, it doesn't affect anything. So we
don't see nuch change there at 4, we don't see a change at 5,
we don't really see a change at 6, other than, again, a little

wiggle of the finger there. These are probably just little
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i nvoluntary --

Q Uh-huh (affirmative).

A -- twitches. People ordinarily sonetines nove their
fingers a little bit. And so we don't see any difference
there. So when we add all this up, we have zero for the
breathing, mnus 2 for the skin conductants, zero for the
cardio, zero for the finger pulse. So this question on this

presentation would get a m nus 2.

Q VWhich would indicate deception?

A Wll, it would be -- it's going in that direction.

Q Uh-huh (affirmative).

A If it were -- that's not enough information --

Q That's fine.

A -- todrawfrom |If we had like three charts and three or
four questions, then we'd add themup --

Q Cot it.

A  -- and if it were consistently like that, then we would say
decepti on.

Q Oay. And then basically what you're doing is you're
conparing questions that appear relatively together in the
sequence of questioning?

A Yeah, close in tinme together, so that they can reasonably
be conpared.

Q Oay. And typically, how nmany charts do you score in a
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test?

A Typically, three, sonetines five --

Q Ckay.

A -- depending upon how clear it is after three.

Q And you score each chart individually?

A Yes.

Q And what happens after you score each chart individually?
A Then what you do is you add up the scores. So if you had

three charts and four relevant questions --

Q Uh-huh (affirmative).

A -- you would have each rel evant question presented three
times.

Q Uh-huh (affirmative).

A And then you would have four scores for each of those
presentations, one for each of the different physiol ogica
conponents.

Q Uh-huh (affirmative).

A So you'd have a little table of four rel evant questions,
four physiol ogical responses, which would give you 16 points at
whi ch you made a conparison. And you' d add those vertically
for each of the relevant questions for that chart, then you'd
add them for the next chart and add themfor the next chart to
get a conposite total, and then you would add them t oget her for

all the relevant --
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Q Right.
A -- questions.
Q And these are the questions that you' ve reviewed with the

exam nee during the pretest interview?

A Correct.

Q That you've given several tinmes through the exanf

A Yes.

Q Varying the order?

A Yes.

Q Al right. 1Is there a subjective elenent to the scoring

processes?

A To sonme extent. As you see when |'ve been describing this,
you have to apply the rules to make sone deci sions. However,

al t hough there is a subjective elenment, the rules are
relatively sinple, and a person who's trained and experienced
can apply those rules very consistently. And that's what those
reliability figures that we tal ked about before show.

Q Is there research that discusses the reliability of scoring
bet ween scores?

A Yes. And that's the Table 1 that we tal ked about in this
article on the Utah scoring system shows that even though
there is sone subjectivity, people very quickly learn to apply
the rules consistently, and blind interpreters who are

unbi ased - -
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Q Uh-huh (affirmative).

A -- will come to the sane concl usion, not know ng what
conclusion is the correct concl usion.

Q GCot it. 1Is there any difference between scoring these

charts, say, and the scoring of charts in any other discipline?

A Wll, | nmean, you know, |ike recordings of a nedica
nature, like these --
Q For exanple, X-rays or electrocardiograns. Tell ne -- talk

about that and conpare it to those processes.

A It's the sane kind of process. You have, say, an

el ectrocardi ogram you nmake recordi ngs of cardiac activity from
a set of electrodes that provide different views of the
electrical activity of the heart.

Q Uh-huh (affirmative).

A And each one of those tracings will provide slightly

different information which allows a cardiologist to | ook at

that recording and say, "Well, | see a -- a valve dysfunction
here." O "I see a premature ventricular contraction over
here."

Q Uh-huh (affirmative).

A And these types of abnormalities have particul ar
characteristics that appear in those recordings. But the EKG
itself doesn't tell you that automatically. The human

interpreter has to look at it and say is that present or not.
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And trained cardiol ogists are very consistent at identifying
those things. They're published in books, they're rules.

Same is true of a radiol ogi st who | ooks at an x-ray. You
can have two experienced radiol ogists | ook at the sane x-ray,
not know ng exactly what they're | ooking for, you know, other
than what area, and if they're experienced and well trained,
they' Il cone to the same conclusions. But they have to
i nterpret those photographs. They're photographs and
they're -- say, is this a fracture or not; what type of a
fracture is it, and so on. O is this a -- is this shadow here
a malignant tunor, or is it sinply sonmething insignificant.

Q Oay. And what we're tal king about here is the conparison
guestion techni que; correct?

A Yes.

Q And you're aware of | aboratory studies that have tested it
in actual application?

A Oh, yes. And field studies too.

Q ay. Over the last couple of decades?

A Yes, there are quite a few studies.

Q And you have no doubt in your mind that this can be tested
t hrough the scientific nmethod?

A Not only no doubt, but it has been repeatedly tested that
way - -

Q Al right.
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A -- and publi shed.

Q Wt | want to do is talk briefly about what your
concl usi ons are about the error rates --

A Yes.

Q -- okay. Please tell us what they are for guilty subjects,
and explain what guilty subjects are.

A The error rate, you nean, using this nunerical scoring
syst enf

Q Yes, uh-huh (affirmative).

A \Well it depends on whether you're tal king about | aboratory
studies or field studies. And of course, when you say error
rates for a scoring system-- how -- how should | say this.
Reliability --

Q Uh-huh (affirmative).

A -- figures are the nore appropriate way of saying that the
scoring systemworks properly in terns of how good' s the
scoring system to sonme extent. But then you al so have the
validity question, how accurate are the decisions. And that's
a conbination of the scoring systemand the technique that's
used to do the test.

Q Uh-huh (affirmative). Uh-huh (affirmative).

A Soit's alittle nore conplicated. So we know fromthe
reliability that this is an extrenely reliable scoring system

It's not subjective in the sense that different exam ners wll
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just not agree.

Q Uh-huh (affirmative).

A If they're properly trained and they're not biased, as I
said, they will, w thout knowi ng what the outcome should be,
come up with consistent results anobng a set of such exam ners.
When it comes to validity, it depends upon the -- the studies.
But this scoring system has been applied in | aboratory studies,
and that Table 2 shows that the accuracy rates are on -- on the
order of 90 percent in |laboratory studies, in those studies
that we showed there. And in the field studies where this
scoring system has been used, the accuracy rates tend to be
around 95 percent for people who are independently verified as
guilty and 90 percent for people who are independently verified
as innocent.

Q Ckay.

A So that validity is very high in those -- it's even higher
in those studies than it is in the average | aboratory study.

Q Al right. Let's nove on briefly to counterneasures.

Coul d you tell us what a counterneasure is?

A A counterneasure is an attenpt by the subject, a deliberate
attenpt by the subject to defeat the purpose of the test.

Q Can you use chemicals to affect the test result?

A Well, people have tried to use chemcals to affect the test

results, and the research literature clearly shows that they
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are ineffective in -- in producing erroneous --

Q Uh-huh (affirmative).

A -- results on the pol ygraph.

Q \What about physical or nental counterneasures? Talk about
those for a m nute.

A Wll, there are -- there are certain ones that have been
studi ed. Some have been shown to be useless. But the ones
that are of concern are physical maneuvers that a person would
be trained to use and trained well enough so that they not only
apply them appropriately and at the right time, but apply them
in a way that they can't be observed.

Q Ckay.

A And the things that we found -- and nost of this research
has been done in ny |aboratory and also in Dr. Honts's

| aboratory since he left the University of Uah -- what we've
found is that if you carefully train people, and it has to --
the training has to be by sonmebody who's know edgeabl e and t hey
have to receive this training, they can't just do it on their
own -- but if you train themto tense nuscles in their |egs
during the control questions --

Q Uh-huh (affirmative).

A -- and not during the relevant questions, and do it so they
don't produce big body novenents --

Q Uh-huh (affirmative).
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A -- and do it so that the exam ner can't see themdoing it,
and that's not too difficult if you give themthe proper

traini ng.

Q Uh-huh (affirmative).

A Then they can create reactions to control questions in a

| aboratory setting that are basically indistinguishable to the
human eye from bona fide reactions caused by the psychol ogi ca
process you're trying to measure.

Q Could you succeed at counterneasures w thout training?

A Probably not. | was going to finish. There are other --
Q | beg your pardon for interrupting.

A Maybe | should just finish the -- for conpleteness. The --
t he ot her physical counterneasure that we've found that can be
effective like that is lightly biting the tongue during the
control questions. And the nmental counterneasure that we've
found to be effective is to do nmental arithnetic --

Q Uh-huh (affirmative).

A -- during the control questions. Asking a person to choose
a nunber greater than 200 in their mnd, and when the control
guestion starts, to start counting backwards by sevens, which
is adfficult mental task. And we find that that also
produces what appear to be bona fide reactions of the contro
guesti ons.

Now, to answer your question, can a person do it wthout
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training, we have conducted a whol e series of studies designed
to ask -- answer that question. And what we found is that you
can give people all the sane information in witten form W
prepared a special book for them because, you know, there are
t hese "how to beat the pol ygraph" books that the underground
press has on the Internet and things like that. And you can
give themall that information -- | nean really good
information, not the junky stuff that they can get off the
Internet, but fromexperts. W -- we put the book together and
said, "Okay, this is what you do and how you do it, and this is
what we want you to do. Take this and -- and read it and study
it and come back next week, and you'll take your polygraph.”
And the exam ner gives themthe pol ygraph; they fail
Q Uh-huh (affirmative).
A They can't inplenent it on their own w thout having --
Q Man --
A -- having sonmebody sit down and say, "This is how you do
it. | want you to do it now. |I'mgoing to read you sone
guestions, I"mgoing to watch you." And you do this over and
over till they get used to doing it, and you watch them and
make sure you can't see themdoing it. It takes not a |long
time, but it takes that kind of hands-on training.

We also found in studies -- we went back, and we give

subj ects questionnaires after our studies, to find out --
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Q Uh-huh (affirmative).

A -- what they did and so on. And about 60 percent of our
subj ects who were not given any counterneasures information on
their own decide to try a counterneasure --

Q Uh-huh (affirmative).

A -- you know. Lot of guilty people say, "Well, you know, |
got nothing to lose. 1'll try this.” And they try various

t hi ngs, and they report to us what they' ve tried. And of those
60 percent of guilty people who try that in our |aboratory
studies -- we have a published article on that, | think it's
one of the exhibits -- none of them-- none of themwere able
to beat the test.

Q I think you're referring to Defendant's Exhibit M? That's
a study you and Dr. Honts did on the effects of spontaneous
count er measur es?

A That's correct. And that -- that is one that we conpil ed.
It's -- well, it's four of us, and we conpiled the results from
a series of studies.

Q ay. And what --

A And there --

Q -- does that reflect?

A It reflects that if -- if you see -- on page 94 it shows
peopl e who reported using counterneasures and peopl e who

reported not using counterneasures, and not a single person
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that reported using counterneasures produced a truthfu
out conme; but eight percent of those who said they didn't use
any counternmeasures actually beat the test. They didn't know
why; we didn't know why. But the conscious application of
count ermeasures by an untrained person is actually
counterproductive. They're nore likely to fail

MR. McCOY: |'d ask that M be adm tted.

MR. COLLINS: No objection.
BY MR MCOyY:
Q Can -- are polygraphers, people who adm ni ster pol ygraph
exanms, are they trained to detect the use of counternmeasures?
A Wll, toalittle degree. Many of themthink they're
trai ned. Because they're told, well, you can -- you know,
sonetines they're told you can detect these things; it's so
obvious; there' |l be novenments on the chart, and this and that.
And any time they see a novenent or every tinme they see an
alteration or breathing, they say, "Ah, that person's
practicing counterneasures.”

The fact is that even the npost experienced exam ners -- and

| include, you know, so-called renowned pol ygraph exam ners
i ke Cleve Backster -- these people are no better than chance,
often worse than chance, at identifying who was practicing
count er measures and who wasn't. And we've done studies with

this, we've shown vi deotapes to people and asked themto watch
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t he vi deotapes and | ook at the polygraph charts and tell us
who' s practicing counterneasures, and they often do worse than
chance.

And I'mno better than they are. Wen you have sonebody
that's trained to do it properly, you can't detect it. And
when they're not trained to do it properly, they make a -- a
mess there and it's easy to see, and they fail the test anyway,
so the counterneasure doesn't matter, because their nunerica
score says they're deceptive.

Q In your experience with training sonmeone in a

count ernmeasure, how |l ong woul d that take?

A It took us, on the average, about 30 m nutes.

Q Uh-huh (affirmative).

A But, you know, that's giving them-- we give it all, very
refined --

Q Actually hooking themup and doing it?

A  Well, in one study we attach themto the pol ygraph, and
nost of the studies we just went over the questions with them
observed them had themdo it, not attached to the pol ygraph,
and then they went in the same day or a week later and took
their polygraph test. O in one study it was after a nonth --
Q Okay.

A -- they did it.

Q Does this affect your --
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THE COURT: Let's stop and rule on Exhibit M Wat is
the date of that study?

THE WTNESS: N, Your Honor, or M

THE COURT: M

THE WTNESS: M |'msorry.

MR McCOY: '88 is what | see.

THE WTNESS: Is that it -- I -- I'"'mlooking for the --
I could look on ny vitae and see. That -- that's probably the
easiest way to be sure. |Is that Exhibit 1?

MR. McCOY: It is A vyes, the first one.

THE WTNESS: Let nme find that. I1t'll be listed there.

MR. COLLINS: | think it would be after 1987, Your
Honor, because there's a reference to an article witten in
1987 in the context -- | nean the text, so it appears to be in
the | ate ' 80s.

MR. McCOY: | think it's "'88, actually. W can find out
exactly if it's a concern.

THE WTNESS: Let's see. OCh, here it is. [It's 1988,
yeah.

THE COURT: Al right, thank you. Exhibit Mw Il be
adm tted.

(Defendant's Exhibit Madmtted)

MR. McCOY: Thank you.

BY MR MCOY:
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Q Wth regard to counterneasures, do you think there's any
greater dangerous -- danger in the context of counterneasures
t han, say, soneone who is faking psychiatric synptons or
practicing handwiting to kind of deceive a handwiting
examner? |s there any difference?

A The dangers are every bit as great with those kinds of
things. | mean, there's sone fanpbus studies in the literature
showi ng that university students can be sent to psychiatric
hospitals to fake that they're schizophrenic and they al nost
invariably get admitted with that diagnosis or a simlar

di agnosis; in fact, sone of themhad a hard tinme getting out
when they said, "Hey, |I'mjust doing a study for nmy professor
at Stanford and |I'm not psychotic,” and they said, "Yeah, yeah,
you know, you're paranoid."

Q Uh-huh (affirmative). Uh-huh (affirmative).

A And that is a risk. There's a great risk of people

mal i ngeri ng physical synptons, there's a whole, you know, area
of study and tests designed to detect malingering, which is
what this is; nedical synptonms and so on, books and books have
been witten, because it's a major problem And I think
actually the -- the risk is greater there, because |ots of
unsophi sti cated people seemto be able to do it. They know how
to say they've got a pain and this and that. Takes a rea

expert to try to disentangle this.
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And so the risk with -- with people and pol ygraphs really
has to do nore with sonebody who is a sophisticated person who
m ght have access to special training, such as people working
for a -- an intelligence organization, either our country or --
or fromother -- other countries. And we know that the Soviets
operated a school in Czechosl ovakia where part of their
schooling was to train their -- their spies to beat Anerican
pol ygraph tests. The Cubans did the sane thing.

Q But what's the nature of that? |Is that sonething you can
pi ck up from books?

A 1 don't know what they were teaching them because --

Q Uh-huh (affirmative).

A -- of course, that was not very accessible. And if it's
been disclosed to U S. authorities, they haven't made it

public, so it's probably classified.

Q Based on your experience, is there any information

avail able in rural Al aska on counternmeasures?

A 1'd be real surprised. | -- it's -- it's not sonething you
see in the local library. But even if it were, it wouldn't do
t hem any good. The research shows they'd have to have sonebody
show them how to do it.

Q Al right. 1'd like to nove on to the next Daubert factor,
which is peer review. Could you tell Judge Roberts what peer

reviewis?
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A Peer review is a process by which one's peers eval uate
one's proposed work and one's work. So in science, that

i nvol ves experts in the field | ooking over the work of other
people to decide -- to determine if it nmeets standards. And
dependi ng on what the purpose, you know, would -- would dictate
the standard. So if sonebody is applying for a grant froma --
say a -- the National Institute of Health or the Science
Foundation or the Departnment of Justice, then you have a panel,
and |'ve served on those panels, that would | ook at the
proposal s and evaluate themfor their scientific nerit and
their contribution to the field and their methodol ogy to
determine if they merit funding. And there's a very
conpetitive process there.

Q So you've not only served on the panels that select, but
you' ve actually engaged in a peer review process yourself?

A OCh, yeah. Yeah.

Q And had your own work subjected to the peer review process?
A Oh, yes. | mean, you don't get the nobney just by asking.
It's very conpetitive. And -- and -- and those funds go to the
university --

Q Uh-huh (affirmative).

A -- to the individual.

Q Al right.
A

And then that's one type of peer review The other has to
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do with publications. And when you submit these things for
publication, say to a scientific journal like the articles we
have been tal ki ng about here, what happens is that goes to the
editor; the editor -- and I've served in this capacity -- then
will select two or three consulting editors to whomthe editor
woul d send this for evaluation, and those people would be

sel ected because they're very know edgeable in this area and
have a reputation for being highly conpetent. And then you
have them do a review, they submt it to you; you do your own
review as the action editor and then come to sone concl usi on.
Either you reject it or you say, well, "Here are the
criticisns; see if you can deal with them and send us a
revision if you want to," or you say, "Well, subject to X Y,
and Z revisions, it will be accepted,” or in very rare

i nstances, accepted as is. That's happened to ne once in ny
car eer.

Q Uh-huh (affirmative). Al right. Howis a book chapter
for scientific publication witten? |Is that proposed for
publication nmuch the same way?

A Well, the process there's a little different. Usually if
it's a book chapter, there's an editor or editors of the book.
And |'ve edited a couple books like that nyself, and
contributed chapters to probably a dozen or so --

Q Uh-huh (affirmative).
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A -- at least. And what happens is, you identify the experts
that you want to wite the chapters for you. And you ask them
to wite a chapter, you get themto agree, or get sonebody

el se. And then they send you the chapter. Now, as editor,
when |'ve done this, | have typically carefully edited them

nmysel f, because I'mvery famliar with the area, because that's

why I'mediting the book. And in nost instances, |'ve nade
people wite and rewite and rewite their chapters till they
were satisfactory. Sonme of them get exasperated with ne. 1've

had the sane thing happen when | submit them And |I'm not sure

when | submt themto other people, who all does -- at |east

the editor does, and maybe they have ot her people, and

sometimes they do send the whole thing out to external editors.
And then you get back comments. Often they' ve got all

ki nds of scribbled stuff on themand -- and, you know, a

witten description of things you' ve got to do, and you' ve got

to add stuff here, and "We don't like this, and we want nore

over here, and explain nore there,” and so on. And this goes

t hrough a process of usually two or three versions before --

Q And the effort is to get the author to refine his or her

presentation to nmake it as good as possi bl e?

A  Well, to make it sound, to nake sure they cover the

literature adequately and accurately --

Q Uh-huh (affirmative).
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A -- and that they're -- what they're witing makes sense.
So you have an extra review in that sense.

Q Okay. What | want to do is go through a series of
docunents here that we've identified to illustrate the peer
review process. The Court has already admtted Exhibit B, C,
and D. B is Podlesny's study; Cis the (indiscernible) crine
study, refresh your recollection --

Uh- huh (affirmative).

And D is the Secret Service field study.

Uh- huh (affirmative).

Were those subjected to the peer review process?

Yes.

Ckay. That you've just described?

> O » O » O >»

Yes. D, that formof it is the report to the U S
Departnment of Justice, National Institute of Justice, so that
was - -

Q It's (indiscernible) report after the peer report process?
A  Well, that -- well, it was peer reviewed, the application
for the grant was. Then this report was accepted after they're
| ooking it over in-house and maybe havi ng ot her people | ook at
it. And then parts of that have been published in other places
that went through a different kind of peer review

Q Oay. Wuld you take a | ook at Exhibit H, please?

A Yes.
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Q And would you tell ne what that is?
A That is a study that Dr. Honts did in cooperation with the
Canadi an Police Coll ege, Royal Canadian Mounted Police. It's a
field study designed to answer a -- a series of questions about
the efficacy of polygraphs in the field and the kinds of
nmet hods that are useful in assessing that.
Q Wat conclusions are drawn fromthe study?
A That polygraphs as they were utilized by the RCMP exam ners
were highly accurate, again had an accuracy in the m d-90-
percent range, and al so that you could use things other than
confessions as a criterion for ground truth, and still you
woul d come up with high degrees of accuracy.
Q Was this subjected to peer review?
A Yes, it was. In fact, it's another exhibit that is later
on -- let's see, it's -- it's Exhibit N, is the peer review
journal article in the Journal of General Psychol ogy based upon
t hat study.
Q A right.

MR. McCOY: Ask that H be admitted.

MR. COLLINS: No objection.

THE COURT: It's admtted.

(Defendant's Exhibit H admtted)

BY MR MCOyY:
Q Mwve to Exhibit I. Could you identify that for us, please?
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A Yes. That's a -- a book chapter that | and ny col | eagues
wrote that appeared in a book entitled Credibility Assessnent,
whi ch was the proceedings of a NATO scientific conference held
inltaly in 1988 that | and two of ny coll eagues co-organi zed.
And that was a presentation on polygraph research and it was
submtted to the editor of the book, a John Ewell (ph), and he
did all the editing on it, and it was accepted in that form

Q And again, subjected to peer review?

A Yes, by Dr. Ewell, yes.

Q Wat concl usions can be drawn fromit?

A Wll, it describes research froma nunber of studies that
we' ve al ready tal ked about. Probably the -- the Secret Service
study, the accuracy studies there, and also the -- where we

| ooked at the simlarity between field studies and | aboratory
studi es, and the underlying psychophysiol ogical structure. And
it also summarizes the directed lie research that we had done,
field and | aboratory as | recall

Q And because it was subject to peer review, folks that

had -- or disagreed or dissatisfied with your nethodol ogy had
an opportunity to conplain and address those concerns?

A Possibly. I'mnot sure exactly what Dr. Ewell did with
regard to that, but this was presented --

Q Right.

A -- first at the neeting --
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Q Uh-huh (affirmative).

A -- where everybody was present in one |arge session and,
you know, it was extensively questioned and so on. And there
was di scussion of it --

Q D d you have to defend it --

A -- at those neetings.

Q ~-- in effect?

A Well, you always have to defend it. | nean --
MR. McCOY: 1'd ask that | be adm tted.

MR. COLLINS: No objection.
THE COURT: Admitted.
(Defendant's Exhibit | admtted)

BY MR MCOY:
Q Have before you J. Could you tell us that is?
A Yeah. That's a first draft of a chapter that | was asked
to put together for a two-volune work published by West
Publ i shing for the |l egal community. The -- the volune -- two-
volume work is entitled Mddern Scientific Science -- Mdern
Scientific Evidence: The Law and Sci ence of Expert Testinony.
And that was published eventually in this two-vol une work,
edited by David Faigman and three other |aw professors.
They're all |aw professors at various |aw schools. And this is
the first typed draft and it was returned to us by Professor

Fai gman with comments. Comments were addressed to Honts,
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because | was in the process of noving at the tine.

Q And the purpose of including this exhibit is to illustrate
an exanpl e of the peer review process?

Yes. It show -- you know, gives us some --

Cor respondence between scholars --

Yes.

-- (indiscernible) an article?

> O » O »r

Right. And showi ng sonme of the -- you know, the -- the
not es and suggestions and things that were made by Professor
Faigman. 1'mnot sure if this was the first draft or a |later
draft. I'mnot -- see, we worked it and reworked it before we
sent it to himand then --
Q Uh-huh (affirmative).
A  -- it was reworked | think extensively two nore tinmes.
Q And ultimately published?
A Yes.

MR McCOY: |[|'d ask that J be admtted.

MR. COLLINS: No objection.

THE COURT: Admitted as an exanple of peer review
pr ocessi ng.

(Defendant's Exhibit J admtted)

BY MR MCOY:
Q Please nove to Exhibit K, Dr. Raskin, and tell us what that

is.
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A That's an article published by Dr. Honts entitled
Psychophysi ol ogi cal Detection of Deception. It was published
in the journal Current Directions in Psychol ogy, which is
publ i shed by the American Psychol ogi cal Society. 1It's sort of
their flagship journal. And he was invited to wite this
article, but then it was sent out for extensive peer review and

revi sed on that basis.

Q And again, an exam nation -- an exanple of the peer review
process?
A Yes.

Q Does it discuss the directed lie control test?

A Yes, it does. It has a big section on directed lie control
t est.

Q And what conclusions are drawn fromthis study?

A His bottomline, the |last paragraph in the directed lie
section says: Data fromboth the field and the | aboratory
indicate that the directed lie control question is at |east as
effective as traditional control questions -- meaning probable
lies --

Q Uh-huh (affirmative).

A -- and the results fromthe field suggest that the use of
directed lie may reduce the nunber of false positive errors
produced. These results, conbined with clear conceptual and

psychonetri c advantages of the DLCT -- the directed lie contro
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or conparison test -- nmake a strong case for its use in the
field.
Q GOkay. And when was this article published?
A 1994.

MR McCOY: |[|'d ask that Defendant's Exhibit K be
adm tted.

MR. COLLINS: No objection.

THE COURT: K is admtted.

(Defendant's Exhibit K admtted)

BY MR MCOY:

Q Myving to L.

A Yes.

Q And would you tell ne if you recognize that?

A Yes, | do.

Q And what is -- that appears to be a Law Review article?
A

Yes, North Dakota Law Review. And it's authored by Dr.
Honts and a | aw professor at North Dakota, Bruce Qui ck.

Q Okay, and what's its purpose?

A To provide information to the | egal conmunity about the
hi story and uses of polygraph tests and their accuracy.

Q Al right. And --

A And, you know, the questions that are raised about them
Q A right.

MR. McCOY: 1'd ask that L be admtted.
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MR. COLLINS: No objection.

MR. McCOY: Ckay. W talked about M already --

THE COURT: Well, just a mnute, | haven't ruled yet.

MR. McCOY: Oh, | beg your pardon, Your Honor. Excuse
me. Excuse ne.

THE COURT: Does this relate to North Carolin- -- North
Dakota |law at all, or is it nore general ?

THE WTNESS: |It's nore general than that, Your Honor
It talks -- starts out tal king about the history of it and
starting with the Frye decision and -- and the Daubert deci sion
and, you know, lots of different cases, as you see cited in the
footnotes. And the main thing is nore for the scientific
stuff, to present it in a format that would be of interest to
the legal community and sonme of the nobst recent scientific
research.

THE COURT: Thank you. We'll mark Exhibit L admtted.

(Defendant's Exhibit L admtted)

MR. McCOY: Thank you, Your Honor. And | apol ogize for
junmping in so quickly.
BY MR MCOyY:
Q WVant to nove to Defendant's Exhibit N, and ask you if you
recogni ze that?
A Yes.

Q Tell ne what it is and why it's inportant.
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A It's this article we tal ked about earlier, about the -- the
ef fects of spontaneous counterneasures on pol ygraph tests and
how the data show that people can't on their own just do it and
succeed.
Q Has this been subjected to peer review?
A Yes, it was.
Q ay. And do you know how extensive the peer review was?
A  Well, it was a standard peer review by the panel of experts
that's used -- was used at that tine by the Journal of Police
Sci ence and Administration. Normally you' re not told who the
reviewers are. You're just --
Q Uh-huh (affirmative).
A -- given their coments.
Q Right.

MR. McCOY: 1'd ask that N be adm tted.

MR. COLLINS: No objection.

THE COURT: Admitted.

(Defendant's Exhibit N admtted)

BY MR MCOY:
Q Mwving to Defendant's Exhibit O Do you recogni ze that?
A Yes.
Q And tell us what it is, please?
A That's an article by Dr. Honts called Criterion Devel opnment
and Validity of the CQr and Field Application. And this is the
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study | described earlier, using the RCMP pol ygraphs to assess
the validity of actual field tests in polygraph exam nati ons.
Q Want to make sure we're -- are we tal king about N right
now?
A N, as in Nancy?
Q Correct.

THE COURT: | thought you said O

THE CLERK: He said O

MR. McCOY: | thought | said O
THE WTNESS: OCh, I'msorry. | just took the next in
l[ine. 1'msorry.

MR. McCOY: Al right.
THE W TNESS: Yes --
BY MR M COY:

Q Let's nove to O No, let's back up for a mnute.

A Ckay.

Q W talked about Mearlier.

A Yes.

Q Wat is W

A Mwas the one on spontaneous counterneasures that we just
descri bed.

Q Al right. And then what is N?
A N you nean?

Q N Nas --
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A  Yeah. Ckay.
Q N, as in Nancy, (indiscernible) --
A That's the one | was just describing by Dr. Honts and the

RCVP pol ygraph exam nati ons.

Q Oay. Let's nove to Othen.

A O okay. Mddern Scientific Evidence?

Q Yes, sir.

A Yes.

Q Earlier we talked about an -- we offered an exanple of a

peer review process --

A Unh-huh (affirmative).

Q -- which Judge Roberts admtted as an exanple of that. And
| believe that that was J. Wuld you conpare J and -- or
expl ai n what happened between J and O?

well --

Are you with nme?

Yeah, | got you.

Yeah, all right.

> O » O »

That's where | said we had to revise it and rework it, and
I think we probably did it a couple of times. And this is the
final printed version that appeared in the book.

Q ay. And what conclusions do you draw -- are drawn by
that article?

A Wll, it reviews an awmful lot of things. | nean, it
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reviews nost of the things that we've been tal king about today,
not in quite the sane detail

Q Uh-huh (affirmative).

A And it's witten for the legal community. And it does
revi ew sone other things that we haven't tal ked about, other
ki nds --

Q Ckay.

A -- of tests that are relevant, and presents a scientific
anal ysis of --

Al right.

-- of these things.

Whi ch was published after the peer review process --

Yes.

-- that we tal ked about?

Right. Uh-huh (affirmative).

o » O » O > O

Okay. Dr. Raskin, I'd like you to sort of quantify the
peer review process that surrounds the study of polygraphs.
And | don't know how to ask it other than to ask you to
gquantify it as best you can.

A  Wll, it's been very extensive and very detailed. Because
this is an area that always generates controversy in the
public --

Q Uh-huh (affirmative).

A -- as well as in the legal conmunity, as you know, and in
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the scientific community. And so there are dozens and dozens
of articles published in scientific journals, as well as
chapters, books, and, you know, presentations at scientific
nmeetings. And | would say that it's a very, very extensive
body of literature that's been peer reviewed. |In terns of the
area of psychophysiology, |I think all psychophysiol ogi sts woul d
be inclined to agree that this particul ar problem has received
nore attention than any other application of psychophysi ol ogy
fromthe scientific conmunity, nore research, nore
publications, nore extensive scrutiny and discussion than any
ot her application of psychophysiol ogy except perhaps the broad
area of bi of eedback, but not at the same level as -- as this.
Q Oay. Any other disciplines that you can conpare it with
interms of the level of scrutiny that's been given to it?

A Wll, I think it's typical of any area of science where you
have sone controversy. Look at DNA, for exanple --

Q Uh-huh (affirmative).

A -- which has been devel oped, you know, at the |evel of

nol ecul ar bi ol ogy and genetics. That has been a contentious
area that's generated a great deal of research, because people
have strongly-held beliefs and -- and had maj or practica
inplications. And nowit's settling dowmn to a certain sort of
general | y- agreed-upon set of facts where sone is, you know,

better than other, and so on. And that's -- that process is no
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di fferent from pol ygraph.

Q Does the fact that there's a fair anmbunt of peer review or
controversy, does that undermne or nmake it |ess valid?

A No, I think in fact, it forces the science to grapple with

the applied problens in a way that you don't see otherw se.

And | think controversy is -- is healthy in that sense. And as
Huxl ey said, every -- you know, Sir Thonmas Huxl ey said that
every -- every advance in -- in natural know edge has been a

fight against the establishnent.

Q Uh-huh (affirmative).

A That's how science is. Scientists pretend to be these
open-m nded people that are just ready to enbrace all Kkinds of
new things -- well, enbrace anything new that agrees w th what

t hey believe. And --

Q Okay.

A  -- it's sonetimes a major battle. Galileo went through it
|l ong ago, and it -- this is just another exanple of the sane

t hi ng.

Q Al right. | want to nove and tal k about error rates in --

t hat have been studied in the science of polygraphy, if |
could. Have there been studies that have been conducted to
establish the rate of error in -- with the pol ygraph?

A Yes, and we've tal ked about quite a few of themas we' ve

gone through these exhibits.
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Q ay. Sone of those have been | ab studi es and sone have
been field studies?

A Yes.

Q Al right. And would you -- what have you determ ned to be
t he established rate of error?

A  Well, | put together a table which is an exhibit, P

Q Oay. Is it appropriate? Wiy don't we turn to that right
now.

A Okay. And what | did there is | took as a point of
departure the Ofice of Technol ogy Assessnent, OTA, report --
Q Ckay.

A -- 1983, which summarized the findings for 14 | aboratory
studies and 10 field studies that were in the literature at
that time. And |I've listed there the fal se negative and fal se
positive rates found by OTA. And it shows in the field

studi es, one out of ten were fal se negative --

That was the 1983 OTA study --

Q False negative, again, is?

A Qilty people passing the test.

Q A right.

A So those are errors of a guilty person getting by it.
Q Ckay.

A  And --

Q

A

That's correct.
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-- that's been adnitted as E?
Yeah, | assune -- yes.

Yes, that's correct. Right.

> O » O

And the false positive rate for the -- for the field
studi es was 19 percent there. You know, and you see the
correspondi ng rates of 10 and 14 percent for the 14 | ab studies
that are reviewed. Since that time there have been four nmjor
field studies that used better nethods --

Q Uh-huh (affirmative).

A -- or, you know, nore carefully designed, used better
quality exam nations, two fromthe RCMP files, one fromthe

U S. Secret Service files, and one fromthe files of Dr. Honts
and nyself. And what we see there is the conbined average

fal se negative rate of five percent. So one out of twenty was
wrong on guilty people.

Q Ckay.

A And a conbined false positive rate of 10 percent, one out
of ten on innocent people was w ong.

Q Ckay.

A So what this indicates is, not only do the tests have a
hi gh degree of accuracy, but it indicates that when you have a
truthful outcone, a negative outcone, it's nore likely to be
correct, you can have nore confidence in it, than when you have

a deceptive outcone.
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Q A right.
MR. McCOY: 1'd ask that P be admtted.
MR. COLLINS: (bjection.
MR. McCOY: On P, there's sone --
THE COURT: Admitted.
(Defendant's Exhibit P admtted)
MR. McCOY: Excuse ne.
THE COURT: You said no objection, right? Yeah.
MR. McCOY: | beg your pardon, Your Honor.
THE COURT: | said -- it's in.
MR. McCOY: Thank you.
BY MR MCOY:
Q There are -- under the section of the table where you have
Recent Field Studies, we have presented the Court with sone of
t hose studi es, have we not?
We've presented themwith three of the four studies.
And woul d you identify the three that have been presented?
Honts and Raskin, 1988 --
Wul d that be F-2?

A

Q

A

Q

A 1'll take your word for it.

Q A right.

A It's the one we replaced the page in today, yes.
Q That's right. Good.

A

Dr. Raskin, Kircher, Honts, and Horowitz, 1988, and that's
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t he Secret Service study.

Q Exhibit D?

A D. And Honts, 1996, which is Exhibit --
Q Wuld that be N?

A N, as in Nancy, right.

Q A right.

A Yeah.

Q

And this table, to recap, sumrarizes the error rates; is

t hat correct?

A That's correct.

Q Wwant to talk about the error rates that sonetinmes occur in
ot her forensic areas and conpare themw th the error rates that
have been established with polygraphs. Are you famliar with
ot her types of forensic evidence?

A Yes.

Q Wiy don't you tell Judge Roberts the other areas that you
have famliarity with?

A  Wll, I"'mgenerally famliar with a ot of different areas,
havi ng worked on crim nal cases for 23 years and consulted on a
lot, as well as having taught psychology and | aw for --

Q Uh-huh (affirmative).

A  -- many years. |I'mfamliar with the -- the general run of
forensic tests. I'mmnot famliar with a lot of the technica

details --
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Q Uh-huh (affirmative).
A -- of those, but it's not nmy area of specialization, you
have to be specialized. But I'"'mgenerally famliar with those
tests and how they're used in actual investigation.
Q And have you as a result of that interest |ooked at the
error rates in other areas of science where the evidence is
routinely accepted in court?
A Yes. Yes.
Q \Wiat is Exhibit @
A Exhibit Qis a part of a larger report that was done at the
request of the U. S. Departnent of Justice, National Institute
of Law Enforcenent and Crim nal Justice, and called the Crine
Laboratory Proficiency Testing Research Program And the team
was headed by Joseph Peterson, who is | think still at the
Uni versity of Illinois, Chicago. He is the chairman of the
crim nol ogy department there.
Q Does this study identify the error rates in other areas of
forensic evidence?
A Yes, it did.
Q And can you give ne a summary of the error rates that were
identified in these other --
A well --

MR. COLLINS: | object, Your Honor. M. -- Dr. Raskin

has been accepted as an expert in the field of psychophysi ol ogy
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and he's now bei ng asked to, in essence, substantiate or lay a
foundation for a docunent that's not related to his field of
expertise. He's going to lay the foundation for his know edge
of the validity of this docunent; in essence then he's
attenpting to introduce hearsay evidence which does not fal
within his area of experti se.

MR. McCOY: If | could respond. 1'd invite the Court's
attention to Evidence Rule 703 --

THE COURT: Lay your foundation --

MR. MCOY: Ckay.

THE COURT: -- under that.

MR. McCOY: That'd be fine.
BY MR MCOY:
Q You offered us sonme testinony this afternoon and this
nor ni ng about the error rates with regards to pol ygraphs.
A Yes.
Q Do you have an interest in the error rates in other areas
of forensic science?
A Yes.
Q Wy is that of interest to you?
A Wll, one, | have a general interest, you know, teaching
psychol ogy and |law, but | have a specific interest in assessing
what ki nds of techni ques based upon science --

Q Uh-huh (affirmative).
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A -- are reqgularly used, how they're used, how they're
accepted in the legal conmunity in terns of court proceedings,
how they're used by investigators. Many of those are
psychol ogi cal | y based techni ques. Many of them are not
psychol ogi cal | y- based techni ques. And --

Q Are you interested in how pol ygraphs stack up agai nst ot her

crimnal --

A Yes.

Q ~-- other evidence that's routinely adnmtted?

A | am In fact, there are specific studies that have done

that with regard to conparisons to different types of evidence.
And I'mparticularly interested in that. And this particular
report | was interested in, because | becane aware of it when
Dr. Peterson hinself gave me a copy of it and we --

Q Uh-huh (affirmative).

A -- discussed it in great detail

Q Uh-huh (affirmative). And why was it of interest to you?
A Well, because it shows the performance in terns of adequacy
of these kinds of crimnalistics tests that are regularly used
in crimnal investigation and admtted in court proceedi ngs,
and it shows their error rates, which, when one conpares that
to the polygraph, which has been very controversial within the
| egal community, it allows you to say to what extent different

standards are being appli ed.
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Q Al right. W published it?

A This is a report put out by the National Institute of Law
Enforcenent and Crimnal Justice, a federal agency that was at
the tine the research armof the U S. Departnent of Justice.
The name has been changed to the National Institute of Justice
since that time.

Q And is this a docunent that you've relied on in formulating
some of the opinions that you' ve offered to us today?

A Yes.

Q Andis it a docunent that you will have relied on in

of feri ng opi nions about the conparative error rates between the
forensic sciences?

A Yes.

MR. McCOY: |'d ask that it be admtted, Judge.

MR. COLLINS: Sane objection, Your Honor. The documnent
pertains to testing on drugs, firearnms, blood, glass, paint,
firearms, physical exam nation for which Dr. Raskin would be
asked to validate the error rates of those analysis and then
use those to validate his conparison to the polygraph, which is
a conpletely different field. There's no basis for
est abl i shing the accuracy of this docunent, and it woul d be
just the sane that if he were to |look at the funny papers and
use that to validate because he reviewed them so | don't think

there's a foundation | aid.
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MR. McCOY: Your Honor, he's not asked to validate the
accuracy of this report. |It's a docunment that he relies on.
Were -- counsel's objections would be well taken were it not
for Evidence Rule 703. The facts or data in a particular case
upon whi ch an expert bases an opinion or inference nay be those
percei ved or made known to the expert at or before the hearing.
If of a type reasonably relied upon experts in a particular
field in form ng opinions or inferences upon the subject, the
facts or data thensel ves need not be admtted into evidence.

And what -- what's critical here is to establish that
there are error rates in other forensic fields. And this is
t he Justice Departnent's nost recent study on what those error
rates were. He's not gone out and independently verified them
but he does rely on them when he conpares his own error rates.
It's adm ssible under 703 for that purpose.

THE COURT: It is adm ssible under Rule 703 for the
pur poses offered. The witness is not vouching for its validity
of the study. |It's sonething he's used in his research. And
the Court will consider it that way. This is a notion in
l[imne, this is not sonething that the fact finder has to
decide on its own. So for the Iimted purpose of this hearing,
it's admtted.

(Defendant's Exhibit Q admtted)
BY MR MCOY:
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Q Dr. Raskin, when you were | ooking for the source -- when
you are |l ooking for information about error rates and ot her
forensic areas, where do you | ook?

A  Wll, this would be one place. You |look at that -- reports
that are generated by people in those fields.

Q Al right. And would you | ook, for instance, to the
Department of Justice and expect themto be accurate?

A | would hope so.

Q Al right. And when they publish a -- an official report,
do you -- and unless it's otherwi se subject to question, are
you prepared to rely on it?

A Yes.

Q Al right. And did you rely on this particular report?

A Yes. [I've used it in teaching.

Q Okay. And are there other professors that use it in

t eachi ng?

MR. COLLINS: Your Honor, | think he's already laid his
foundation. The Court's already ruled. Now we're getting into
this foundational thing, and he's sinply trying to buttress
this docunent.

THE COURT: There may be a little overkill here, M.
McCoy. Qur tine is limted.

MR. McCOY: Oh, okay. 1'll nove on, Your Honor. Thank

you. Somehow the fire -- it's late in the afternoon, the
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fire's got lit.

BY MR MCOyY:

Q What | want you to do is tell the -- describe what's
related in this report and what it reveals to us?

A It reveals to us that --

MR. COLLINS: Your Honor, I"'mgoing to object to the
report here. |If he's -- he's already made his testinony as to
his assessnent of the -- of his error ratio conparison between
pol ygraph. Now he's attenpting to introduce the docunent for
anot her purpose.

MR. McCOY: Well, | wouldn't be --

THE COURT: I'Il allow himto highlight something in the
docunent at this point.

BY MR MCOY:
Q Wt I"'mtrying to do, Your Honor, Dr. Raskin, and
i ndul ge -- ask your patience. What |I'mtrying to dois to --

MR. COLLINS: Your Honor, may M. MCoy ask a question
rather than have a discourse with the w tness?

THE COURT: Go ahead and ask the next question.

MR. McCOY: Thank you.

BY MR MCOY:
Q Dr. Raskin, what | would like you to do is to conpare what
you've testified the forensic error rate in polygraphs to that

of the studies identified by the United States Departnent of



RASKIN - DI RECT 1-182

Justice in Defendant's Exhibit Q and tell us what you' ve

| ear ned.

A  Wll, the -- the best summary is in Table 89, page --
nunbered page 251, | believe it is, which shows the percent of
accept abl e responses fromthese 230-sone-odd | aboratories that
were sent blind sanples to evaluate. And what it shows is the
range of error, depending upon the type of test that was done.
Ckay.

Ranging fromthe low of 1.7 percent --

For what ?

-- for fibers --

Uh- huh (affirmative).

> O » O » O

-- synthetic fibers, to a high of 71.2 percent for one of
t he bl ood sanpl es, which had to do with distinguishing between
human and ani mal bl ood. And then, you know, for exanmple, hair
sanpl es had error rates that ranged from 28 percent to 68
percent. And when you conpare that to pol ygraph techni ques
properly practiced, as we've tal ked about all these exhibits,
t he polygraph fares in general far better than nost of these
crimnalistics tests that were evaluated in this study.

Q Oay. Wth your famliarity with some forensic evidence,
can you -- other than what's in this report, can you give
exanpl es of other forensic evidence that the courts routinely

rely --
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A  Yeah.
Q -- on based on your own personal know edge?
A Yes. The -- for exanple, there is a study in the

l[iterature by Horvath and Wdacki (ph) -- or Wdacki and
Horvath, | take it back -- that conpared pol ygraphs to
fingerprints to handwiting identification to eyew tness

i dentification.

Q Uh-huh (affirmative).

A And in that study the polygraph -- fingerprints were 100
percent accurate when they were usable. They set it up to try
to produce usable prints, but they only got a very snal

per cent age of usable prints in spite of their best efforts.
Those were 100 percent accurate. The pol ygraph was about 94
percent accurate, as | recall. The handwiting analysis was a
l[ittle | ower than that, or about the sanme, and the eyew tness
identification was only sonething |ike 60-sone-odd percent
accurate. So polygraph fared very well in that study when
pitted head to head with these other three techniques. Wen
you conpare it to psychol ogical testing, psychiatric diagnosis,
you know, interpretations from psychol ogi cal eval uations, ny
experience is, and the literature | think supports it and sone
experts certainly do, that polygraphs tend to be nore accurate
than the typical psychol ogical diagnosis and inferences that

are presented to courts as evidence.
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Q Al right. W've presented the Court with a copy of Edward
Katkin's affidavit at Exhibit R Tell us what the -- why
that's --

MR. COLLINS: bjection, Your Honor. This is a hearsay

affidavit prepared in another case, not subject to

cross-exam nation. | don't see any basis for admtting this in
this case
MR. McCOY: | wonder if | could just even try and lay a

foundation --
THE COURT: Sure.
MR. McCOY: -- before | get an objection.
THE COURT: Sure.
MR. McCOY: Al right, thank you.
BY MR MCOyY:
Q First of all, do you recognize Defendant's Exhibit R?
A Yes.
Q Wat is it?
A It's a--it's a-- an affidavit submtted by Professor
Edward S. Katkin in the case of Commonwealth of Massachusetts
versus Louise Woodward.
Q OCkay. And why is it -- oh --
A And that was 1997, | believe.
Q ay. And who was Loui se Whodwar d?
A

Loui se Whodward is a defendant in a case that becane known
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as the Nanny case --

Q Uh-huh (affirmative).

A -- in Canbridge, Massachusetts, and is still a matter of
some public controversy.

Do you know Edward Kat ki n?

Yes, | do.

And have you served with Edward Katkin in the past?

Yes, | have.

Is he a person that you rely on and respect?

Yes, | do, very nmuch so.

o » O » O > O

Wul d you tell Judge Roberts what comm ttees or what
contacts you' ve had with him professionally where you' ve
actually served with hinf

A  Well, I've known Professor Katkin for 33 years through the
Soci ety for Psychophysiol ogi cal Research. [|'ve known hi m when
| served on the board of directors and as a nmenber when he was
presi dent of that society, as well as in many contacts within
that society: editorial review ng, research neetings --

Q Uh-huh (affirmative).

A -- the whole -- the whole range of activities. And | also
know him from our interactions when he chaired the Ofice of
Technol ogy Assessnent National Advisory Panel on the pol ygraph
study, where he chaired it and I was a nenber, and | had

extensive interaction with himthere. And | continued to
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interact with himin a personal and professional way.

Q Al right. Wy did we include his affidavit here?

A Because Professor Katkin is very know edgeabl e about

pol ygraphs, although he is not -- he has not done specific
research hinself on polygraphs, per se. He uses polygraphs in
his research --

Q Uh-huh (affirmative).

A -- as a psychophysiologist. He had been very interested in
t he problem and chaired the OTA panel because of his know edge
and expertise and al so because he is not what we might call a
pl ayer in the controversy.

Q Uh-huh (affirmative).

A He was an independent person. So that's why he was chosen.
He's a person of great stature in the field. And that was in
1983 that he chaired that. And in 1997 was the first tinme he
finally decided that he felt it was tinme for himto take a
public stand --

MR. COLLINS: Your Honor, may we have -- | renew ny
objection as to the hearsay, as to the relevance to this
proceeding. This is an affidavit prepared in a case. It does
not fall within the (indiscernible) --

THE COURT: | understand your objection. So far he's
still attenpting to |lay the foundation and hasn't offered it

formally for the ruling yet. It's not in. Let's --
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MR. COLLINS: | believe he was attenpting to, that's why
I made ny objection at that tine, Your Honor.

THE COURT: | have to hear it to rule on it.

MR. McCOY: Yeah. | hadn't. Counsel's m staken.
BY MR MCOY:
Q Al right. Has Professor Katkin taken a public position on
the adm ssibility of polygraph evidence?
A Yes, he has.
Q And is that different than the position he took when you
served with himon the OTA?
A At that tinme he hadn't expressed a public position. This
is his first time that he formally expressed a public position,
and this was done under oath.
Q Do you -- the fact that he has expressed a position and the
fact that he's expressed that position under oath, is that
somet hing that you would rely on in fornulating the opinions
that you' ve offered here today?
A Yes. It certainly goes to the opinions of inportant
| eaders in the field about the validity of polygraphs and al so
about his expertise in terns of other types of psychol ogica
evidence that's normally admtted with which he is extrenely
famliar and expert.
Q Al right. And you' ve -- we have offered a | ot of

literature to the Court this norning and this afternoon. And
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have you relied on that literature just like you rely on this

affidavit?
A Yes.
Q A right.

MR. McCOY: Your Honor, |I'd ask that it be adm tted.
MR. COLLINS: | object, Your Honor. This is -- Dr.
Raskin testified to his conversations with Dr. Katkin. He did
not testify that this affidavit, which is not certified as a
court docunent, is something that he has relied upon. He's
relied upon conversations with M. Katkin
BY MR MCOY:
Q Well, let nme just ask the question. Do you rely -- in
addition to your conversations, did you read the affidavit?
A Yes, | did.
Q Didyourely on the affidavit?
A Yes, | have.
Q Does it support the positions that you want to offer to the
Court here today?
A Yes, it does.
MR. McCOY: Your Honor, |I'd nove that it be admtted.
This is -- we're not in front of the jury here, Judge.
THE COURT: Al right. | certainly have no probl em
admtting the testinmony of Dr. Raskin. 703 allows an expert

opi nion be based on information such as this affidavit. It
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doesn't have independent evidentiary value, per se; | nean,
it's not a published docunent, it's not subject to
cross-exam nation by the author of it. As one of the resources
he relies upon, I'll accept it in that manner, but not as an
i ndependent exhibit.

MR. McCOY: And that's as is -- as it is offered under
703.

THE COURT: For that limted purpose, it's admtted.

MR. COLLINS: The exhibit or the testinony?

THE COURT: Well, the exhibit's limted to sonething
he's relied upon. But it doesn't have independent value in and
of itself. So it's admtted for the purpose of this hearing.

(Defendant's Exhibit R admtted)

MR. McCOY: WMadam Clerk, could | inquire if Q was
adm tted?

THE CLERK: It was.

MR. McCOY: (Okay, so we're (indiscernible). Thisis R
BY MR MCOY:

Q Wiy do you choose to rely on Dr. Katkin's affidavit, sir?
A  Wll, there are different parts of it, and the answer's a
little different for different parts.

Q A right.

A One part of it has to do with his conparison of
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psychol ogi cal testinony, and to -- to the pol ygraph test.
Q Okay. Could you identify where in the affidavit that he's
maki ng t hat conparison?
A Yes. | think this is in nunber 5 on page 5, where he talks
about, "As a scientist and practitioner in the field of
clinical psychology, | amaware of the w despread forensic use
of various types of psychol ogi cal and psychiatric exam nati ons,
i ncluding the use of standardi zed di agnostic tests to determ ne
whet her persons involved in crimnal cases suffer froma nenta
di sease or defect, or are predisposed to be repeat offenders.
These tests al so purport to identify persons who are
mal i ngering or attenpting to deceive the exam ner with respect
to their nmental health. | amalso aware...there are data
generated by field or |aboratory studies enploying scientific
testi ng net hodol ogy, denonstrating the reliability and
scientific validity of the results of such diagnostic
exam nations. It is nmy opinion that the body of enpirical data
supporting the scientific validity of polygraph test results is
as trustworthy as the body of scientific data commonly relied
upon as the basis for the forensic use of diagnostic
exam nations to detect psychol ogi cal defects.”

I find that very inportant to me, because Dr. Katkin is an
em nent authority in that field.

Q Uh-huh (affirmative).
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A | amnot. I'mfamliar with it, but I would not pose as an
authority by any neans. So it's inportant to nme that when an
authority such as Dr. Katkin, who is a practitioner in that
field, says polygraphs are as reliable as those, | take that as
bei ng very inportant --

Q A right.

A -- statenent. The other part has to do with, of course,
hi s di scussi on of polygraph techni ques thensel ves and the
scientific basis. And | take his position on that very
seriously, because he is an i ndependent person; that nobody can
claimthat Dr. Katkin has a vested interest in the outcone, as
is sometines clainmed about proponents or opponents of

pol ygraph. Dr. Katkin is a very independent person of great
scientific and ethical stature. And so | feel his statement is
al so very inportant in that regard.

Q Al right, Dr. Raskin, I'd like to tal k about the

community -- the relative -- relevant scientific community and
t he degree of acceptance that pol ygraph exanm nati ons have
within the relevant scientific community. So | think I"]l

start by asking you, what is the relevant scientific community
for the evaluation of polygraph exam nations?

A  Well, it's those scientists who are reasonably fam i ar

wi th the nethods, procedures, techniques, and scientific

findings with regard to polygraphs. That would include nmenbers
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of the Society for Psychophysiol ogi cal Research, because that's
t he parent science. That would be the nost clearly
identifiable group. There are al so people that you would
probably find in the Anerican Psychol ogy Law Society, Division
41 of the -- of the Anerican Psychol ogi cal Association, who are
very interested in psychol ogi cal evidence and are quite
famliar wth polygraph techni ques, because a | ot has been
published in their journal as well as presented at their
scientific meetings.

Q Uh-huh (affirmative).

A Those | would think would be the two nost inportant groups.
Q Okay. Have efforts been made to determ ne what the degree
of acceptance anong the rel evant community is of polygraph
exam nati ons?

A Yes.

Q And could you tell us what efforts have been made?

A The first formal effort was done by the Gall up

organi zation, the Gallup polling people, in 1982, in the
context of a big civil case in New York. And --

Q Oay. Wuld you tell us why the poll was comm ssioned and
what happened?

A  Well, it was conm ssioned because Dow Jones | ncorporat ed,
the Wll Street Journal, was interested in getting a polygraph

admtted as part of their defense against a |libel suit.
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Q A right.

A And the reporter had taken a pol ygraph test about his
sources or sonething like that. | can't renenber the
speci fi cs.

Q Uh-huh (affirmative).

A And so the -- they enployed the Gallup organization to do a
scientific poll of nenbers of the Society for
Psychophysi ol ogi cal Research, which was conducted in 1982.

Q Uh-huh (affirmative).

A And they sanpled, as | recall, one-fifth of the nenbership
by tel ephone and asked them a series of questions in a

careful ly-constructed poll to determne their attitudes and
knowl edge about pol ygraphs.

Q Is their survey reflected in Defense Exhibit S?

A Yes.

Q Al right. Wy don't you describe what it tells us.

A  Wll, it tells us how they did the survey, and then the --
the bottomline question is shown on page 157 of that report in
Table 3. After asking a -- a series of questions, they were

t hen asked a question with a preanble. Well, actually the
guestion is listed at the bottom of page 156. All respondents
were then asked, "Which one of these four statenents best

descri bes your own opinion of polygraph test interpretation by

t hose who have received systematic training in the technique
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when they are called upon to interpret whether a subject is or
is not telling the truth?" And they were given four options:
"It is a sufficiently reliable nmethod to be the sole
determnant”; "It is a useful diagnostic tool when considered
with other available information"; "It is of questionable
useful ness, entitled to little weight against
other...information"; and "It is of no usefulness.” And Table
3 now tabul ates the -- the results in ternms of nunbers of
peopl e responding. And the inportant colum would be the ones

Wi th doctoral degrees.

Q Ckay.
A And the -- the results in terns of individual responses are
tabul ated there. |If you convert those two percentages, what it

comes down to is, one percent said it was sufficiently reliable

to be the sole determi nant; 62 percent -- oh -- oh, there is a
percent colum here, I'mtrying to renmenber.

Q | wonder if it's on page 158 --

A That -- it's right there. It's right next to it --

Q I'msorry.

A -- 1 -- right next to the nunber. | didn't notice it.

Q Ckay.

A Yeah. And 62 percent chose alternative B, "It is a useful

di agnostic tool when considered with other avail able

information.” One percent refused to use the categories and
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put between B and C. There's al ways sonme psychol ogi sts that
refuse to follow their instructions. And then C 34 percent
said it is of questionable usefulness, entitled to little
wei ght agai nst other available information. And only one
percent said it was of no useful ness.
Q So what does this tell us about degree -- the degree of
accept ance anong psychophysi ol ogi sts in 1982?
A  Well, what it tells us is a random y-sel ected sanpl e of
one-fifth of the nenbership had a generally favorable attitude
toward pol ygraphs. Sixty-three percent said it was at |east a
useful diagnostic tool to be considered along with the other
i nformation.

MR. McCOY: Okay, |'d ask that Defendant's Exhibit S be
adm tted.

THE WTNESS: Only one percent said it wasn't useful

MR. COLLINS: No objection.

THE COURT: Admitted.

(Defendant's Exhibit S admtted)

BY MR MCOY:
Q Mwving to Exhibit T, would you tell Judge Roberts what that
is and how many parts there are to it?
A  Exhibit T, well, it's in two parts here. The first part is
t hree pages that constitute a presentation made to the Society

for Psychophysi ol ogi cal Research on a nore recent survey that
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was conducted in 1993 of 450 randonl y-sel ected nenbers of the
Soci ety for Psychophysiol ogi cal Research. And the other part
of it is the master's thesis conducted by Susan Amato, which is
the basis for the briefer version presented at the neetings.

Q And now, does there appear to be a change in the |evel of
acceptance between S and this particular T?

A Wll, if you refer to Table 1, which is the third page in,
the | ast page of the first part of this exhibit --

Q Yes, sir.

A -- Percent Survey Responses, they, anong other questions --
and they ask nore questions than the Gallup survey did -- but

t hey ask those four basic questions, those bottomline
qguestions, the sane ones in the same way. And when you | ook at
t he overall responses, they're alnost identical to what they
were in 1982. But when you break out those who identified

t hensel ves as highly informed --

Q Uh-huh (affirmative).

A -- and that's really the operative group, not people that

don't know nuch about it --

Q Right.

A -- because everybody's got an opinion.

Q Right, right.

A But those who say, "Look, I"'minformed. 1've -- |I've read,

|"ve studied this problem | know about it,"” when you | ook at
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that, you find that there's a nmuch hi gher degree of acceptance
anong the highly-infornmed scientists. It goes up to -- from 60
percent who say it's a useful diagnostic tool to 80.5 percent
who say it's a useful diagnostic tool, and a few nore who say
it's sufficient to be the sole determ nant. So when you
conbi ne those that have the very favorable opinion, it's now up
to 83 percent anong the highly-informed. Wereas in the Gallup
survey when they did a simlar type of breakdown, there wasn't
a difference between the highly-informed and the others.
VWhat this would reflect is that the opinion of those well-

i nfornmed has increased in the positive direction, and that's
probably due to a ot nore research in the intervening period.
You have --
Q And this is the -- when was the Amato survey conducted?
A In'93, soit was the -- what, '82 to '93. So it's 11
years | ater
Q A right.

MR. McCOY: 1'd ask that T be admtted.

MR. COLLINS: No objection.

THE COURT: Admitted.

(Defendant's Exhibit T admtted)

BY MR MCOY:
Q Now, since the Amato survey, do you have an opini on about

t he degree of acceptance as anong the relevant scientific
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comunity since then?

A You nean -- you mean what's happened since then?
Q Yeah, since -- | guess '93 was --
A  Well, there's -- there's another survey that was done by

| ocona and Patrick --

Q Uh-huh (affirmative).

A -- which produces sonewhat |ower nunbers --

Q Uh-huh (affirmative).

A -- but that survey is a matter of great controversy,
because there's a real question about the integrity of the
survey, the way it was conducted, the way the data had been
anal yzed. There are many things that we have in publication
and di scussed with the editor of the journal in which it was
publ i shed, and they have been forced to provide even nininm
materials in court proceedings, which they' ve reluctantly done,
but they won't provide the data that is required by the APA
et hi cal standards for independent scientists to evaluate the
guestions and whether they were anal yzed properly. So their
reluctance to abide by the ethical standards of the science and
t he profession, conbined with obvious biases in the way the
guestionnaire was constructed, adm nistered, and interpreted,
render that survey very suspect, and | don't think one can rely
on it.

Q Al right. The |last Daubert factor that we should talk
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about is the makings of standards. Can you tell ne what the
Pol ygraph Protection Act is of 19887

A \Well, that was enacted by the Congress and signed into | aw
by President Reagan in '88 because of the w despread m suse of
pol ygraphs in our country, forcing mllions of people over a
period of years to take polygraph tests to get jobs, to keep
jobs, pry into their private lives, their religion, their
political affiliations, using themas a basis for
discrimnatory hiring practices, a lot of things, and very

di stressing for many people. And so the Congress in its w sdom

drafted a legislation -- | think |I described nmy role in that
earlier for the -- for Senators Hatch and Kennedy -- and it
made nost of that illegal. It -- it put about, | would say

somewher e between 80 and 90 percent of the pol ygraph exam ners
out of business, because they were nmaking their |iving doing
that kind of thing, the private exam ners. And it was very
guestionabl e; these were 15-, 20-minute tests, and the test --
t he techni que was never designed to be able to do that.

Q Are there organizations that maintain standards for the
adm ni strati on of polygraph exans?

A Yes.

Q And would you identify themfor us?

A Wll, first of all, you have the licensing bodies in

states. | don't know exactly how many states now require
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licensing. At one tinme it was sonewhat over 20. But due to
Sunset laws, | think it's probably down to the teens sonewhere.
Q Uh-huh (affirmative).

A But those that have |icensing regul ations do maintain
standards. Al aska does not have one. But the -- I'm-- I'm
licensed in Uah and New Mexico, for exanple, that do have
stringent |icensing standards. So that's one way that it's

mai ntai ned. Another is by national organizations, one of --
and al so the federal governnment.

Q Right.

A  Federal government has their own certification procedures
wi t hin each agency, so they have to neet certain training

requi rements, they have to neet continuing education

requi renents, and so on, just like the licensing acts do in the
nongover nment sector. And then you have the American Pol ygraph
Associ ation, which is the |argest group of professiona

pol ygraph exam ners in the country. And they have regul ati ons,
procedures that are standards for polygraph training schools.
Q Uh-huh (affirmative).

A So they have established what has to be taught, the
qualifications of the faculty, the kinds of followup that has
to be done for people to be accepted and graduated fromthese
pol ygraph training schools, as well as for the -- the -- the

curriculumitsel f.
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Q Do they actually engage in an accrediting process?

A Yes, they do. They have a very active one. They have a
huge manual for doing this, and it's a very conpl ex process.
So it's developed in great part by Eric Hol den, who chaired
that commttee and then was the president of their association
for two terns. And it continues. | mean, the governnment
school s have to be accredited by themal so. They -- they
accredit the -- the Canadian Police College and | believe

the -- the Departnent of Defense school also. And so that's
anot her way of maintaining standards, although they don't -- do
not mai ntain standards beyond that except for nmenbers of their
own association. And that's a small percentage, | think, of
the total nunber of polygraph exam ners.

Q Wat is the American Association of Police Polygraphers?
A It's another polygraph group conposed of people who are
rel ated sonehow to | aw enforcenment who are pol ygraph exam ners.
Q And do they attenpt to maintain industry standards?

A | believe so, but | don't think they have an extensive a
program as the Anmerican Pol ygraph Association. But nmany of

t hem bel ong to bot h.

Q Al right. You have before you Defendant's Exhibit U
Could you just tell us, it's a -- tell us what these docunents
represent and why we've presented themto the Court?

A \Well, these are exanples of -- the first page shows who the
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APA -- American Pol ygraph Associ ation accredited schools are

at -- at that time. | think since then, one or two of them may
not even be operating anynore.

Q Uh-huh (affirmative).

A And it includes on the second page the three federa
schools. And actually, the CI A school now | think has -- |
think they're now being trained by the DOD --

Q Directly.

A -- and they're not running their own school, right?

Q Uh-huh (affirmative).

A Then, you know, it's nore that about the schools and who
the directors are, and so on. And then in this material they
have docunments, the -- the -- the accreditation requires, and

t he manual for accreditation, which is 63 pages |ong.

Q Wich is what a school, if it w shed accreditation, would
have to satisfy?

A Yes. They'd have to do all that, and then there are
appendices to that. And then -- then there's a school

i nspection manual for the school inspectors to use. They have
standards and ethics, you know, guidelines in here. This is --
let's see, what else. That -- that's pretty nmuch what this is,
and this is -- lays out these -- as of this date what their
procedures were on their requirements. They probably have an

updated version; | haven't seen it recently.
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Q Oay. Is this an attenpt to create uniform standards for

t he i ndustry?

A Yes. They've been trying to do that, but of course, doing
that on a nationw de basis is a | arge undert aking.

Q Al right. Wat kind of -- could you briefly outline the

training that you receive if you attend an accredited pol ygraph

school ?
A | think nowthe -- the schools are required to be either
seven or eight weeks long, at least. | think nost of themare

eight. The federal school and the Canadi an school are 12 plus
two weeks of field placement. They include sone -- m ninmum of
some 380 hours of classroominstruction and training. And it
covers a wide range of topics for -- ranging fromthe history
to the psychophysiology to the research and application, the
various techni ques, question fornulation, interview techniques,
scoring of charts, how to operate the instrunments. The ful
range of things that a polygraph exam ner has to do.

Q And you've indicated that the United States Government

trai ns pol ygraph exam ners?

A Yes. They are the largest trainer of polygraph --

Q A right.

A -- examners, | think.

Q Wuuld you conpare the training that a governnent

pol ygrapher receives and conpare it with that with -- that you
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m ght receive froman accredited private polygraph school ?

A |1 think the major difference is that the -- the governnent
school's a little longer. 1It's maybe four weeks | onger than

t he private school s.

Q Uh-huh (affirmative).

A They have, you know, governnent people teaching the

school -- the classes, whereas the private schools typically
have a director and then they have faculty that are often drawn
fromuniversities as well as fornmer governnment people teaching
those classes. So the -- the quality of instruction is
probably sim|ar except that the governnment school probably has
a bigger book of rules for howto do it --

Q Right.

A -- being a governnment institution. The -- the selection
process is a little nore, you know, different because the
governnment people select their own people fromtheir own ranks.
The private school's people apply and then they pay to go to

t hose schools, but they have to neet certain standards.

There's a great deal of simlarity, | think. Sone are better
than others. You know, they vary |ike any school s woul d.

Q Al right. Like to ask you just a few additiona

guestions, then we'll be done here. How many tinmes have you
testified in court on a polygraph issue?

A I think over 150 ti nes.
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Q And how many times have you testified in front of juries?
A About 50 tines, | think.

Q Al right. Have you testified in other areas offering
psychol ogi cal expertise in areas other than the pol ygraph?

A Yes.

Q And would you tell us what those areas were?

A That's primarily on interview techni ques and investigative
procedures in child sexual abuse cases.

Q Al right.

A |'ve testified in that area probably, I don't know, about
30 or 40 tines.

Q Is there sonething about a pol ygraph exam nation that

suggests to you that it can't be cross-exam ned?

A No. 1've been pretty rigorously cross-exam ned nmany tines,
and |"msure that that'll happen here, so it's --

Q A right.

A -- just standard procedure.

Q \Wat are the subjects of proper cross-exam nation for a
pol ygraph exam nati on?
A  Wenit's --

MR. COLLINS: | think that he's asking for an opinion on
a legal issue, of which Dr. Raskin's not an expert, Your Honor
He can testify to his own experience, but --

THE COURT: \What did you ask hinf
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MR. McCOY: What I'mtrying to do is have himexplain
t he areas of cross-exam nation of the polygraph. | want to
elimnate this concern that it has magic to the jury and that
they' || be overwhelned by it. That's where we're going.

THE COURT: You may proceed.

MR. McCOY: Thank you.
BY MR MCOY:
You' ve testified in front of juries 50 tinmes; correct?
Approxi matel y, yes.
About pol ygraph results?

Yes.

O » O » O

Al right. And has -- what have been the subjects of
cross-exam nation that you' ve been subjected to?
A Oh, just about everything that we've tal ked about, except

not in such detail about scientific things, but --

Q Right.
A -- and not about things that have to do with | egal issues.
But nore about how the test is conducted, how -- how this

particul ar test was conducted, about the charts thensel ves, the
recordings, the findings, the interview, the tape, what's on

t he tape, you know, the discussions, the -- the

i nterpretations, you know, the questions. Just about
everything there is about a pol ygraph test; the

i nstrunent ati on.
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Q In your experience, have the juries had any difficulty
under standi ng either your presentation or the
Cross-exam nati on?

A Wll, I think it varies sonme, but generally |I think it's
something that they all formopinions on, and they formtheir
opi ni ons based upon what they hear, but probably they have sone
opinions also. There are going to be sone jurors that are
confused about any testinony, | think, and there are going to
be others that understand all testinony. | don't think

pol ygraph is at all peculiar in that regard. The jurors seem
to be interested. That's been nmy general inpression. And |I've
talked to lots of jurors afterward and attorneys |'ve worked
wi th have systematically interviewed jurors afterward, and in
general | think they report that it's been hel pful and
interesting. Sonetinmes they accept it, sonetines they reject
it, and they --

Q Uh-huh (affirmative).

A -- they form-- they make up their own m nds.

Q Have there been any scientific studies which address the
question of jury confusion and pol ygraph evi dence?

A Yes, there's a whole series of themwhich | have descri bed
in my Law Review article that was appended to ny affidavit and
al so that Dr. Honts has tal ked about in publications. And I

think that my -- ny affidavit al so describes some of those
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studies. There -- there are jury simulation studies, nock jury
studi es, studies of actual jurors. There's -- there are
surveys of jurors who deliberated in actual cases, and there
are surveys having to do -- of lawers on -- both prosecutors

and defense attorneys, in ternms of their experience of actua

cases and --
Q And --
A -- what they felt.

Q And what have these studies disclosed?

A They've disclosed that as one m ght expect, juries act

i ndependently. They can accept the evidence; they can reject
t he evidence; they sonetinmes come up with decisions consistent
wi th the pol ygraph; sonetinmes they cone up with decisions that
are contrary to the polygraph; sonetines they report they
conpl etely ignored the polygraph, they didn't feel it was

hel pful to them

Q A right.

A So it's probably Iike any other form of evidence in that
regard.

Q Al right. You have before you Defendant's Exhibit V.

A Yes.

Q Wuld you tell me what that is and why it's inportant?

A  Wll, thisis aletter fromDr. Barland, whom we tal ked

about earlier, who when he wote this letter had job changed to
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chief of special projects at the Departnent of Defense
Pol ygraph Institute. And it describes -- it's a letter witten
to an attorney hel ping her with information that she requested,
whi ch describes the extent of use of the pol ygraph by the
federal governnment, Dr. Barland's estimate of how much they
spent on salaries, just straight salaries for polygraph
exam ners in the federal governnent. Not -- you know, |ike I
said, includes CIA And also, that -- the Departnment of
Def ense Pol ygraph Institute position about properly-
adm ni stered exans by a conpetent federal exam ner, that the
accuracy of the decisions is at |east 90 percent. And then he
attached to this his outline that he uses for teaching peopl e,
governnment exami ners, how to lay a foundation to get a
pol ygraph admtted in court.
Q Howto lay a Daubert foundation?
A Yes.
Q A right.

MR. McCOY: 1'd ask that V be admtted.

MR. COLLINS: No objection.

THE COURT: Marked, admtted.

(Defendant's Exhibit V admtted)

BY MR MCOY:
Q As -- of your own know edge, how extensive is the federa

governnent's reliance on the use of polygraphs?



RASKIN - DI RECT 1-210

A Very extensive.

Q Does the F -- does the Departnment of Justice use it?

A Yes, the FBI has. The last count | heard fromthe director
of that programwas 82 pol ygraph exam ners.

Q How many exans a year?

A |1 think it was on the order of five or six hundred exans a
year, | think, in crimnal cases, and then nore | think in
their internal operations.

Q Al right. And what does the FBI rely on the polygraph
for?

A \Well, of course they utilize it for screening people for
security purposes. They use it in assessing wtnesses in cases
who nmay be cooperating w tnesses, to determ ne whether or not
they're telling the truth and they should use them as

W tnesses. They use it on suspects for the purpose of finding
out if they're telling the truth or lying and al so for
eliciting confessions.

Q Have suspects been rel eased based on pol ygraph results that
have been adm ni stered -- pol ygraph exam nations that have been
adm ni stered by FBI agents?

A Oh, yeah, and the exanple in point is the Cklahoma City
Bonbi ng case. James Murphy, who heads the pol ygraph program
for the FBI, | think personally exam ned about 40 people who

were suspects of various sorts in that case, and they
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term nated their investigation on those people based upon those
pol ygr aphs.

Q W is James Mirphy?

A He's the head of the FBI pol ygraph program

Q Has he testified about the results of polygraph

exam nations in front of juries?

A Yes, |I've seen himtestify in court.

Q To what extent have you worked with federal and | ocal |aw
enf orcement agencies and had themrely on your test results?

A Well, over the years |I've worked with quite a few federa
and | ocal |aw enforcenment agencies and done work for the U S
Attorneys' Ofices in various places and prosecutors, you know,
state and | ocal prosecutors in various places, and police

departnents, and --

And have you assisted in training |ocal |aw enforcenment?
Ch, yeah --
Al right.

-- for many, many years. And federal

O » O » O

Have you been asked by federal agencies to help them get
pol ygraph results admtted in federal crimnal trials before?
A Yes.

Q W has asked you to do that?

A | was asked once by the U S. Secret Service to do that.

|'"ve been asked recently by -- two different U S. Attorneys
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fromthe Departnment of Justice in Washington consulted ne about
that. Those matters are pendi ng.

Q Uh-huh (affirmative).

A Did you say federal ?

Q Yes.

A Trying to remenber if there have been others. 1've -- |
managed to evaluate, and it nmay have been done that | | ooked at
t hem but couldn't be helpful. | -- 1 just don't recall over

t he years.

Q A right.

A They usually have their own people, you know, |ike they

woul d use sonebody like Dr. Barland normally because he's on
the federal payroll and so it's of no expense to them

Q Al right. Lastly, we have Exhibits Wand X. Could you
tell us what those are?

A Let's see. Wis ny affidavit that was referred to with
regard to this case and the poly- -- the foundational issues as
wel | as, you know, the specific polygraph and sunmary of that
that | conducted in this case. And then there are three
attachnments, one of which is now Exhibit A | believe, ny
curriculumvitae --

Q Uh-huh (affirmative).

A -- and then there are two other attachments. There's ny

Utah Law Review article that discusses a |ot of these things
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and specifically sone of the issues to which |I made reference
inmy affidavit, as well as a book chapter that | authored on
pol ygraph techni ques that's attached to this that al so

descri bes a nunmber of the things that we've tal ked about, about
pol ygr aphs.

Q Al right. And obviously, the whole reason we're here, did

you conduct a pol ygraph exam nation of Ms. Constance M WAl ker?

A Yes, | did.

Q And when did you conduct that exam nation?

A On the 5th of Decenber 1998.

Q And where was it?

A Was conducted at your offices.

Q Al right. What kind of a polygraph exam nation did you
conduct ?

A Directed lie conparison test.

Q And what was the purpose that you conducted this

exam nation for?

A To assess Ms. Walker's truth or deception with regard to
the allegations that she had stol en noney fromthe Holy Cross
Post O fice while she was the postmaster of that office.

Q Now, the techniques that you used in adm nistering the
Decenber 5th, 1998 test, are those the techniques that we've
been di scussi ng today?

A Yes, the directed |lie techniques, not the probable lie,
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but --
Q R ght. And are they based on scientific principles and
t heories that we' ve di scussed today?
A Yes, they are derived fromthose.
Q Okay. Has the technique that you used in adm nistering the
test to Ms. Wal ker, has that techni que been subjected to
scientific research?
A Yes, it has.
Q Has that technique been subjected to peer review?
A Yes, it has.
Q Al right. And has that technique been accepted in the
scientific community?
A Yes. Excuse ne.

MR. McCOY: Those are the questions | have, Your Honor.
I think I would ask for a 10-m nute break and then we can begin
Cross.

THE COURT: We'll take the mid-afternoon recess for 10
m nut es.

THE CLERK: This matter is in recess for 10 m nutes.

(Recess at 3:29 p.m, until 3:40 p.m)

THE CLERK: Hi's Honor the Court, this United States
District Court is again in session. Please be seated.

THE COURT: Okay.

MR. McCOY: | just have a housekeeping matter. |
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mentioned this to M. Collins. Madam C erk was kind enough to
i ndi cate that some exhibits were not admtted. | believe the
parties agreed that they should all be admtted. F2 is the one
where we repl aced t he page.

THE COURT: Yes. F2, | thought I ruled onit. It is
admtted, yes.

MR. McCOY: Ckay. Just for purposes of the record, CC
is the chart that we've been using. | --

THE COURT: That was never offered.

MR. McCOY: Just to nmake the record clean, I'mgoing to
offer it.

THE COURT: |Is that the sane as what's in here?

MR. McCOY: It is indeed, yes.

THE COURT: Al right. And you haven't gotten to X yet
to offer that.

MR. McCOY: And | was -- and | intended to offer Wand
X, and Madam Cl erk advises me that O U, and V were not
adm tted.

THE COURT: V is admtted, | marked it admitted.

MR. McCOY: Al right. How about O Judge?

THE COURT: | don't show U admitted.

MR. McCOY: Okay. If I didn't offer it, | intended to
offer it. And ny recollection actually was that | offered it;

it was not opposed.



THE COURT: \What's the governnment's position on O and U?

MR. COLLINS: | have no objection to this -- we
stipulate to the adm ssion of the -- whatever --

THE COURT: Very well. Mark --

MR. COLLINS: -- exhibits are contained in the notebook.

THE COURT: We'll mark those Exhibits Oand U Al
right. And --
(Defendant's Exhibits O and U adm tted)
MR. McCOY: And that would include -- okay, so that
woul d include all the exhibits in the notebook.
THE COURT: Al right. Then -- and Wand X, those
comng in as well?
MR. McCOY: Yes.
THE COURT: Based on the testinony. | think there's
sufficient -- so we'll mark those, Wand X, admtted.
(Defendant's Exhibits W X, and CC adm tted)
MR. McCOY: Thank you very nuch.
THE COURT: Ready.
MR. COLLINS: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR COLLI NS:
Q Good afternoon, Dr. Raskin.
A Cood afternoon, M. Collins.

Q Want to begin with exam nation of the theory underlying

1-216
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pol ygraphy. The theory is that individuals w thout contro
over their own bl ood pressure, breathing rates, sweat, and
finger -- or blood to the finger, will exhibit reactions if
they are confronted with a situation that poses sone kind of
fear upon them is that correct?

A Wll, sonme sort of psychological threat. It could be fear,
it could be just sonething that makes them apprehensive; not
full bl own fear.

Q You are well read with regard to the topic of lie
detection; correct?

A 1 think so.

Q And you know somewhat of the history of mankind' s attenpt
to develop a test, if you will, to determ ne whether or not a
person is telling the truth or is Iying?

A Yes.

Q And one of the very earliest forns of |lie detection was
filling the subject's mouth with rice and having them spit out
as much as they could, and if they couldn't spit out the rice,
then they were presunmed to be guilty?

A  Wll, not quite. They were asked to chew it up and then
they were asked to spit it out. And if the rice was relatively
wet, they're presuned to be not guilty, but if it was
relatively dry, they're presuned to be guilty, because anxiety

and fear inhibits the flow of saliva, according to that theory.
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Q So it was the belief the digestive process -- well, they
didn't know that, but they believed you couldn't spit?

A Yeah. You get a dry nouth when you're anxious, yeah.

Q And another type of test was the application of a hot poker
to the tongue; correct?

A  Yeah, there are all kinds of ones, yeah. And again, the
dry tongue burns and the wet tongue doesn't. The same
principle.

Q And throughout history there have been other kinds of lie

detection: the dunking chair; if a witch sank and drowned, she

was a witch -- a woman drowned, she was a wtch?

A Yeah.

Q O if she floated, she was a witch?

A Right.

Q |If she drowned, she was innocent?

A Right. 1 think -- and now apply it to warl ocks al so.
Q The -- equal opportunity?

A Right.

Q At the same tinme though, there was another attenpt to

devel op a system of assessing truth; | don't know exactly when
it began, but | would say on a different path, correct?

A  Well, I"'mnot sure what path you're tal king about. There
are lots of paths.

Q One of the systens was the devel opnent in the Anglo -- the



RASKIN - CROSS 1-219

English systemof jury system a jury of peers?

A Hmm | suppose you could label it that way. | thought it
was to determne guilt and innocence.

Q And one of the aspects of the jury system the trial,

was -- it was an adversarial process? Wtnesses were called --
A | suppose. In fact, the earlier version was to hire
sonmebody to be your stand-in adversary and they used to have
jousting matches and swordfights and things --

Q That's correct.

A -- like that, without a jury. It was just to see who --
who's standing, get to kill who's standing, because that way
you don't get hurt yourself. And then it noved fromthat to --
then I think that had something to do with the evolution of the
adversarial system

Q And part of that adversarial systemin the devel opnent of
trying to determne the truth was, one, the exclusion of

hear say?

MR. McCOY: Your Honor, I'mgoing to object as -- on the
grounds of rel evance and beyond the scope, not relevant to the
Daubert hearing, you know, what the history of the jury system
was. That's not rel evant.

THE COURT: The Court will allow broad |atitude. And I
suppose we've heard a lot of l|lecture and history on the subject

so far today, but | don't think we need to go back quite this
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far and nmake a school course out of it. | will correct one
poi nt that was nentioned here, and that is, the jury determ nes
whet her the government has proved a person guilty, or else then
they're not guilty as proved.

THE W TNESS: Yes, Your Honor

THE COURT: In other words, they' re not proved to be
innocent. It's guilty or --

THE WTNESS: O not guilty.

THE COURT: -- not proof or not guilty, lack of proof.

MR. McCOY: And it illustrates why this is beyond his
conpet ence, Your Honor. And | think -- | don't nmean that in a
di srespectful way, but | -- that's the purpose of ny objection.

THE COURT: Let's see if we can nove it along a little
better.

MR. COLLINS: Yes, Your Honor.
BY MR COLLI NS:
Q Let's go back now to the physiol ogi cal underpinnings of the
t heory underlying pol ygraph. A person could exhibit sweating
pal ms, rapid or an increase in blood pressure, increase or
rapidity of respiration, and they wouldn't necessarily be
confronted with detection of deception? For instance, a young
boy at a --
A Oh.

Q ~-- dance sees a girl that he's interested in dancing wth,
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but can't nuster up the courage: begins to sweat, begins to

| ose his breath a little or breathe faster, and his heart rate
accel erates. But that's not deception.

A  No, that's not, although I -- | must correct. The heart
usual Iy decelerates in those situations initially and the
breat hing gets suppressed. And then it -- depending on what
excites himlater it mght change. But these are conplicated
things. But your point, if | understand it, is that there are
many things that cause simlar actions that we see that we
identify as being related to deception that are not caused by
deception. Many things cause the sanme reactions, yes.

Q And you agree on that; | think you -- in fact, you stated
in your affidavit, there is no known psychophysi ol ogi cal or
physi ol ogi cal reaction that establishes a person is |ying.

A Nothing unique to lying.

Q In other words, to paraphrase or to lift sone of the
phrasing that's in your docunentation, there is no Pinocchio
effect, that being, a person's nose won't grow if they tell a
lie?

A Right. It only grows as you get ol der.

Q So the theory underlying polygraph is a hypothesis which is
attenpted to be reduced to a neasure -- neasurabl e reaction,
and i nferences have been drawn fromthe neasurenents taking --

on whether or not a person is telling the truth or is being
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deceptive?

A Yes. Wth the additional requirenent that it's within a

structured protocol that allows you to make conpari sons that

then permt the inference.

Q | guess directing it back to the pertinent portion of the

hi story of pol ygraphy. The early lie detector test which was

t he subject of Frye -- believe -- or | don't know if he was a
doctor or not, a Professor Marston -- was a rudi nentary bl ood
pressure analysis. It analyzed increases in blood pressure or

decreases; correct?

A Right, and it did so intermttently. It wasn't a
continuous recording. They took occasi onal neasures.

Q So that technique -- when a person says blood --

pol ygraphy, the lie detector test, that application of the

t heory has been rejected, the sinplified Marston test?

A Yeah, the ability to make accurate inferences, right. And
t hat was not a polygraph, was a single intermttent neasure.
The pol ygraph neans several measures.

That's correct.

Yeah.

But a lie detector test, nonethel ess?

Yeah, that's what they called them yeah.

O » O » O

And then fromthat point on, others interested in trying to

devel op a test on whether or not a person is telling the truth
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or not involved -- evolved into, if I'"mcorrect, the rel evant-
irrel evant ?

A Yes.

Q And that technique was subjected to criticismby those who
were famliar with the techni que and supported by those who
wanted to -- that were proponents of it; correct?

A | would think that's reasonabl e, yeah.

Q And then it eventually was ultimtely rejected except for
in those instances where you say the FBlI you believe still uses
an R -- for abbreviation's sake, the R test.

A Yeah. And | think the National Security Agency may stil
use it in certain circunstances for special purposes.

Q But in a general sense, that technique is not acceptable?
A Certainly is not scientifically supportable. And as far as
I know -- | don't know of a case where such a test has been

of fered and subjected to this kind of a hearing. That's just
not generally -- if sonmebody were to ask me or other people |
know -- and that does happen occasionally -- to help themget a
pol ygraph introduced -- a |lawer, for exanple -- and say,
"Wul d you help us,"” and send nme the charts and | | ook at them
and | -- if | see it's that kind of a test, |I tell themthe

bal | gane' s over, yeah.

Q So that's one of the polygraph techniques that has been --

t hat was devel oped, it was widely used, and then ultimtely
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rej ected?
A Yes.

Q And you say only a few agencies to your know edge use that?

A | hope it's only a few, yes.

Q That evolved into what we may call just generically the
(indiscernible) -- the control question test?

A Yes. | prefer to call it the conparison question test,
but --

Q wll, the C --

A -- that's the -- that's a termthat's used. It's just --
control, it's alittle bit of a m snoner.
Q Al right, so we'll use your phrasing. The conparison

control test is the testing theory that evolved or may have
devel oped on its own, but superseded the application of the R
test?

A Yes, generally.

Q And the control -- or the conparison control test was
devel oped in the 1940s?

A  Wll, it started in the '30s with Father Summers at For dham
Uni versity. The first published thing calling it |I think a
control question was John Reed in 1947.

Q And that used -- the theory underlying the conparison
control test, as the name inplies, is that you conpare one

answer to another answer, with the expectation that the control
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and conparison question, you have an idea of whether that's
true or not to the rel evant question?

A \Well, yeah, not the answer, but the reactions --

Q Reaction.

A -- to the question, yes.

Q Now, the conparison control test now, some 42 -- no, 52
years later, is used to describe a whole spectrum of conparison
control tests; correct?

A  Wll, two fundanental types, | think. The one that John
Reed devel oped, which we could call the probable |lie conparison
guestion test, and the one that's now known as the directed lie
conparison test. Those are the two major forms. Wthin either
of those you can have slightly different question formats. But
the basic type of questions and principles are the sane.

Q The guilty know edge test is not a conparison control?

A No, not in that sense. |It's for a slightly different
purpose. |It's to identify whether a person recognizes
information. That's why we call it the conceal ed know edge
test.

Q Sothat's a different application under the rubric or the
bi g headi ng, "pol ygraph"?

A Yes. And it typically historically has used only one
measurenment: the skin conductance or skin resistance response.

Q The probable lie test on the control -- or the conparison
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guestion test --

A Unh-huh (affirmtive).

Q ~-- has had a lot of an -- review, is that correct?

A Yeah.

Q And when did the -- the probable Iie began shortly after
John Reed proposed it?

A  Wll, it began to be used. But the first scientific study
evaluating its accuracy, which I think you were talking about,
a lot of analysis, was the |aboratory study that | directed
with Dr. Barland, who was then nmy naster's student. And we did
that in 1971-'72. That was the first scientific study of it
that | know of.

Q So polygraphy -- the probable Iie test which was begun in
the late '40s went without any scientific analysis for about 30
years -- or, well, maybe 25 years?

A Yeah, without any carefully controlled scientific studies.
There were some studies, but, you know, they were not of the
rigor and design that you would Iike.

Q After the probable |lie test was devel oped and used, |
believe in the latter part of 1970, maybe '75, '72 -- or
correct ne if I'mbutchering this name -- Fruse?

A  Fuse, F-u-s-e?

Q I thought it was F-r-u-s-e, but --

A The -- the -- you're talking about the directed lie now?
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Q Yes.
A That's Louis Fuse, F-u-s-e, and that was 1982, | think,
he --
Q 1982.
A -- put out that description. | think that's the year.
They may have been using it for a while, but the witeup was
actually 1 think 1982.
Q So for -- and that -- the proposal for the direct -- or the
i dea that there may be an alternative to the probable lie nmay
have arisen in the '70s, but you're saying that the actua
report was 10 years after your analysis of the probable |ie?
A That's about right, yeah.
Q Oay. 1In 1988, you published the field study that you' ve
been referring to on the directed lie?
A Correct. F2, | believe.
Q Yeah. | have to make sure | got that sheet. No, | didn't.
Wel |, do you have a copy in front of you? Yeah, you do.
A Ddyou want ne to refer to it?
Q Yeah, if you could | ook at page 60 and 61.

MR. McCOY: This is indeed F27?

MR. CCLLINS: F2.

MR. McCOY: Al right.
BY MR COLLI NS:
A Yes.
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Q ay. Therein you discuss a validity -- | believe the
title is Validity of the Directed Lie Control Question; right?
A Yes.

Q And your attenpt was to assess whether or not there could
be an i nprovenent on the probable |ie?

A Yes.

Q And now back up a little bit. The probable Iie conparison
guestion test is based on the belief that if you ask a

person -- if the exam ner spends tinme with the individual and
devel ops a question, a control question, conparison question,
that is intended to elicit a response for -- against which they
will conpare the rel evant questions.

A Right.

Q And for instance, a conparison question under that format

in a rape case would be, "Have you at any tine used force to

get a wonan to have sex with you"; is that a --

A | wouldn't -- you're tal king about that as a probable lie
guesti on?

Q Yes.

A That's probably -- | wouldn't fornmulate it quite that way.
Q Ckay.

A 1'll give you a version that | would use. Prior -- suppose
the case occurred this year. "Prior to 1998, did you ever take

advant age of soneone sexual ly?" That's howI'd word it.
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Q Oay. That's fair.

A Tough for one to answer.

Q So that could enconpass a nan that believed a woman had
said "yes" when she in fact said "no," or he got her drunk, or
some other noral --

A O just --

Q -- or objectionable --

A O not even objectionable. Just sort of persuaded her and

then felt later, "Well, gee, naybe | was too persuasive."

Q So it can enconpass a variety of situations --

A  Yeah.

Q -- which would cause a response?

A Right.

Q Wereas in a direct -- or in a relevant question of such a
situation -- and correct ne if I'"'mwong -- would be, "Did you

rape Betty Lou?"

A  No, | would never say, "Did you rape Betty Lou?"

Q And why wouldn't you say --

A Because that incorporates a legal conclusion. Rape is a

| egal concept, and we try to avoid | egal concepts. So what you

would say it -- and it would depend upon the case facts. And
rape cases are -- particularly inmportant to get the case facts
down real clearly. |If she said, "He held ny hands, you know,

pressed ny hands behind ny head down on the bed and got on top
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of me and forcibly had sex with nme, and said if | screaned he
would kill me," then the rel evant questions would be things
like, "Did you use physical force or threat to get Betty Lou to
have sex with you?" Never rape.

Q So you never use a legal conclusion in a relevant question?
A Not unless it's part of the vernacular. But "rape," as --
as you know, having probably prosecuted cases like that, gets
difficult to sonetines define these things.

Q In your study at page 60, while you conclude -- and by the
way, this is a field study?

A Yes.

Q And it was constructed by, | believe 25?

A Twenty-five cases.

Q Twenty-five cases, eleven of which involved sexual abuse

suspects?
A | believe so. I'm-- I'mstill mssing in ny copy that
page, so | --

MR. McCOY: If | could approach the wi tness and sol ve
t hat probl em

THE WTNESS: Yeah --

MR. McCOY: Excuse ne.

THE W TNESS: Thanks, Kevin
BY MR COLLI NS:

A Yes, 11 involved child sex abuse cases.
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Do you still abide by this field study?
Hm®? Yes.
Do you rely upon it?

Yes.

O » O » O

In fact, it's been repeated numerous times in the docunents
that you've submtted in your notebook?

A It appears in several places |I think in different
publ i cati ons.

Q Is it correct that your report states at the bottom of page
60, going back to the -- over to the top of page 61, this study
provi des evidence to support the addition of a DLQ -- DLCQ a
direct lie control question or conparison question -- to field
detection of deception examn nations.

A Yes.

Q But the -- however, sonme caution is required, because nmany
guestions remain to be answered. This study exam ned the use
of one directed lie control or conparison question in a m xed
format with two standard controls; which neans that only one of
t he conpari son questions was a directed lie and the others were
t he standard conparison or control question?

A Correct.

Q And the directed lie control conparison question was found
to increase the predictive power of the control question test

in that setting?
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A Yes.

Q "However, the question of the optimal application of the
DLCQ has not been explored. It is not known whet her an

exam nation with only DLCQ would be valid.”" That's what you
stated in your field study; correct?

A Correct.

Q "Such a study is currently underway in our Laboratory to
explore further potential applications of the DLCQ Until

t hose data are avail able, the DLCQ should be used with caution
in applications beyond those described in this study."
Correct?

A Correct.

Q And the applications that were referred to primarily were
in national security settings, in preenploynment and ot her
screeni ngs, and where subjects declined to answer standard CQs;
correct?

A Yes, as well as crimnal investigation. Because that's
what these tests were.

Q It doesn't say that, does it?

A |I'mnot sure what you're saying. Wre you talking about
the | ast paragraph on page 607?

Q And 61.

A Yeah. Well, up to that point -- well, you start -- see the

first line under D scussion on page 60. ...results of this
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field study with crimnal suspects indicate that the DLCQis a
val id and val uable tool in the physiological detection of
deception.” So that's the primary focus of this study. But
then it goes on to say it might be useful in these other
appl i cations.

Q You use crimnal suspects in field studies because you
attenpt to get a basis for determning the truth, or a ground
truth; correct?

A  Well, no. W use crimnal suspects -- we always have to
have some basis for determ ning ground truth, whether it's
crimnal suspects or |aboratory studies. But we use crimna
suspects to test things out in actual crimnal investigation.
Q So in 1988, the directed lie control or conparison question
test that was anal yzed was the test in which one directed lie
was used and two conparison -- traditional conparison
guestions?

A Yeah, probable lies.

Q Wth the caveat that you don't know whether or not it's
going to work with a exam nation that had all directed |ies?

A Yes. W had not done that yet. Although Fuse, you know,
had reported success with that in mlitary intelligence, but we
don't have the data, except that Dr. Barland actually had done
a study looking at that in 1981, and found that directed lies

wor ked quite well.
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Q Inthe -- part of the nodern scientific evidence docunments
that you submtted -- and let ne see if | can find the -- ny
notation at hand. Yes. |It's Exhibit O

A Yeah.

Q And at page 573 -- no, no, actually, let nme back up here.
A |I'msorry?

Q At page 576 under Section 14-2.2.1, under the heading
Directed Lie Test --

A Yes.

Q ~-- the book in which you participated, doesn't it state to
date there's only one published field study of the DLT, the
directed lie test, in this study; one directed lie contro
qguestion was included with two traditional probable lie
control s?

A That's correct.

Q Since 1988 then, we had Steven Horowitz's report in which
you were a participant in formulating that for publication and
peer review, correct?

A Yes, actually, I -- 1 -- it was -- the design was mnmy design
and | supervised it. He -- he did that as his doctora

di ssertation under ny supervision.

Q So you had sonme -- a great of say in the fornulation of

t hi s docunent, provided himadvice on howto present it, as any

doctorate student woul d?
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A Yes. | would hope so.

MR. McCOY: For ny benefit, could counsel identify the
exhibit he's referring to?

THE COURT: O?

MR. COLLINS: Your Exhibit F --

THE WTNESS: It'Il be F --

MR, CCOLLINS: -- F1.

MR. McCOY: Thank you.
BY MR COLLI NS:
Q And as well as in Exhibit Zero [sic], it refers to that
there is only one | aboratory study done on the directed lie
conpari son control -- or conparison or control question test?
A  1'msorry, you' ve got ne confused. Where does it say that

that you were referring to?

Q Wwll, I my have -- be confusing. Your -- Fl, Defendant's
Exhibit F1 --

A Yes.

Q ~-- titled The Role of Conparison Questions --

A Right.

Q ~-- in Physiological Detection of Deception --

A Right.

Q ~-- published in 1997. That is the only | aboratory study

done on the directed |lie comparison control question test;

correct?
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A  No. There are -- there are |laboratory studi es done --
several |aboratory studies done by the federal governnent. Dr.
Barl and's 1981 study was a nock-espi onage study. The -- the
study published in the Journal of Polygraph | ast year that was
done at the DOD is a espionage scenario, directed lie test.

And they had done other tests before that too. One of their
CSP studies was a directed lie. And so that's three nore. And
there are others, as | understand it, at the DOD Pol ygraph
Institute that have not been published yet. They are pretty

sl ow at publishing things.

Q So the ampunt of -- scientific evidence book's already out
of date? Published in 1997?

A Always out of date by the time it's published.

Q Because in --

A Takes a long tine.

Q Inthere it states to date, only | aboratory study of the
DLT has been published?

A  Wll, no, that -- well, first of all, that's an oversight
with regard to Barland's 1981 study. Frankly, | just

conpl etely spaced that one out; so does -- did Honts. Because
that was 1981. Although -- well, | take that back. Maybe that
wasn't published. W had the report, but it's a governnent
report. So in that sense it wasn't published in the genera

literature, so no, that is not an oversight, it's correct, but
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it -- there is a publication but not of that sort. And then
that was witten before the DOD published in 1998 their nost
recent study on the espionage version of the directed lie.

Q And that would be your -- let ne find it here -- Defense
Exhi bit --

A One of the F exhibits, isn't it? Probably the next-to-I|ast

one there, or -- no, the third-to-last one. It's the -- yeah.
Q F4
A Right.

Q And F4 pertains to the TES, the test for espionage and
sabot age; correct?

A Yes, which is an all directed lie test.

Q So there's no field study on the all directed lie contro
test?

A No formal published field study. A lot of data, but no
study based upon a conpl ete analysis and conpil ati on of those
dat a.

Q Nothing that's been subjected to peer review?

A Not that I'm aware of.

Q The 1997 lab result -- the lab analysis of the directed lie
test review -- refer to a analysis of the directed lie versus
probable lie; correct?

A That is done in that study? Is that what you nean by --

Q Yes, was --
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A -- refers toit? Yes, that's part of it.

Q And | believe on page 109 of that -- which would be the
second page -- in 1997, the statenent was -- and it's the

begi nning of the first full paragraph -- "There is virtually no
research on the effectiveness of different types of conparison
guestions," is that correct?

A Yes, there -- there are no head-to-head ones except the
1988 study that we just discussed.

Q In that exhibit in that report, the laboratory study, it

di scusses the various stimuli or stimulus response that are

recorded; correct?

Uh- huh (affirmative).

A The various --

Q Like the --

A -- physiological response.
Q Physi ol ogi cal response.

A Yeah.

Q Yes.

A

Q

Page 114, second full paragraph, doesn't it read, "The
respiration results fromDL test structures are anonal ous."
A 1'msorry, which paragraph?

Q It'd be the second col um.

A Second col umm, second paragraph.

Q

Second full paragraph.
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A Unh-huh (affirmtive).

Q Doesn't it say that the respiration results from DL test
structures, which is the directed lie, are anonal ous.
Respirati on responses by innocent participants to DL questions,
both PDL and TDL, which in this is the personal directed lie
and TDL being the trivial --

A Unh-huh (affirmative).

Q ~-- directed lie -- were opposite to that predicted by prior
research, whereas respiration responses by probable lie
participants were as strongly in the predicted direction;
correct?

A Unh-huh (affirmative). Yeah.

Q It also goes on to say, "However, respiration may be the

| east reliable physiological nmeasure when scored nunerically."”
A Yes.

Q "And respiration length had the largest drop in validity
when the conputer scoring nodel was cross-validated,” and it
refers to another article that you wote in 1998 with Dr.
Kircher; correct?

A Yes.

Q And -- but the last question is -- when DL questions are
used, directed lie questions --

A Yes.

Q -- perhaps respiration responses should not be used or
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shoul d be weighted the | east of the physiol ogi cal neasures.
And it offers up that this suggestion should be evaluated with
anot her data set; correct?

A Yes.

Q Near the end of that columm it contains the concl usion or
t he recommendati on of the report witers, including yourself.
And this would be at the second-to-the-bottom full paragraph.
On whi ch page?

Sane page, 114.

114, second-to-bottomon the right-hand col um?

Yes.

Uh- huh (affirmative).

o >» O >» O >

The sentence is, "Because DL worked as well or better than
PL conparison questions, determ nation of which of these test
structures is best for field use may be based on inproved face
validity, ease of admnistration, standardization of
procedures, and privacy issues," right?

A Yes.

Q Privacy issues are not scientific concerns; those are

et hical or legal concerns, correct?

A Yeah, but scientists should be ethical and aware of | ega
concerns.

Q Wll, that's -- the profession -- the nenbers of the --

science itself doesn't give a hoot whether a person is ethica
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or not if the data is correct?
A Boy, | would hope that's not true. | think ethics in

science are a very serious question. And --

Q Maybe I'IIl just rephrase --

A -- lots of scientists --

Q ~-- that. Science --

A -- yeah. They give nore than a hoot.

Q -- when you add 2 plus 2, mathematically it's going to end

up to be 4?

A Yeah, but that's an ethically neutral thing.
Q That's right.

A That's not |ike a polygraph test.

Q That's what -- the science itself is not concerned -- is
affected by ethics. It's the interpretations of the data;
correct?

A No, | nust dis- -- respectfully disagree with you. If

sci ence abandons ethics, then science is in serious troubl e,
and | think --
Q -- I"'mnot tal king about the practitioners, |I'mtalking

about the actual science.

A Oh, | know But | think I nust respectfully disagree with

you that science --
Q Okay.

A -- is not value neutral.
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Q Standardi zation of procedures is sonething that the
practitioners would devel op?

A Well, you know, yes and no. | nean, scientists often
develop things for practitioners to use. So | would hope that
science and practice interact in that sense.

Q Ease of administration is sonething concerned with the
exam ner as opposed to the science underlying?

A Again -- and |l -- I'"'m-- 1 don't want to be argumentative,
but science when it deals with techniques that have potentia

i nportant application nust be m ndful of those applications,
how they will be structured, how they will be used. And those
i nvol ve not only practicalities, but also ethics and noral

val ues. That's why you have nucl ear scientists who are
abhorred by the work they did to hel p devel op the bonb and
spent the rest of their lives fighting the use of nucl ear

devi ces and were disgusted with thensel ves for having done
that. So it's --

Q That pertains to the use of the science, not the science
itself. Because the science is valid --

A You cannot divorce the same -- see -- the two. That's the
problem The problemwas that until things |ike nuclear energy
and certain other things began to produce great problens for
the -- the world, scientists pretended to operate in a vacuum

where they could do as they pleased; as long as the science was
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pure they didn't -- you know, the consequences be dammed.
That's no | onger the way science is. And scientists who act
that way are not held in high regard.

Q Wll, let's bring it back down to a nore --

A  And let nme just anplify --

Q -- pedestrian --

A -- to take it -- make it very salient. The use of Kkinetic
i nformation and nol ecul ar biology and all of the things
associated with that are not intimately intertwined with the
applications. And scientists who work in those areas are

pai nfully aware of the applications -- the inplications for
society. And there are debates that go on about whet her
certain science should even be done because of those things.

Q A person who suffers from di abetes has to take a bl ood
test. And previously it used to be a person would have to
actually w thdraw bl ood by a syringe and apply it, submt it,
and then have it tested.

A Yes.

Q Nowadays the same science has been reduced to a pinprick on

a finger and apply to a one-touch or a bl ood anal yzer;

anybody -- even children, unfortunately --
A Yes.
Q ~-- use. So that's ease of administration, but the science

is still valid, it has no regard to the adm nistration because
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the science itself is valid?

A But the scientist devel oped those techniques al so. So they
woul d say, good science allows us to devel op better techniques.
They're intertwined and it's inportant to disentangle them

Q At the bottom of the paragraph, bottom of the page on 114,
after it's recomended that directed |ie conparison questions
be used it states, doesn't it, "This recommendation is tenpered
by the caveat that the study reported here is a | aboratory
analog of a field situation that is difficult to nodel."” And
continued field evaluation of directed lie technologies is
needed?

A It's like boilerplate. You always put that in.

Q And since 1988 there haven't been any other field studies
on the --

A \Well, there have been on published formal field studies,

but continued field evaluation certainly has gone on. Dr.
Honts and | both for years collected data on our own

exam nations. And for a period of years, because of the
concerns about -- before we had these data that you were just
tal ki ng about, the Horowitz, et al. study, we were reluctant to
use a conplete directed lie test without any probable Iies.

And for several years, he and | used what has often been
referred to as a hybrid test, which had two probable lies, two

directed lies. And | did that for several years, and nonitored
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the results and | ooked at -- when | got outcones that confirnmed
the extent to which they were accurate. And what | found --
and | did a lot of analyses -- was that when you use probable
lies and directed lies, if a person is deceptive, it matters
not. They fail on both. But if a person is verified as

being -- having told the truth, what often happens is that the
directed lie carries the burden of that, that the probable lie
just doesn't function in that setting, because the person's
attention is focused on the directed lie, and the probable lie
does not produce the same kind of reactions it would if it were
al one.

And after having conducted probably a couple hundred tests

al ong those lines, | concluded that based on those data -- and
this is continual field evaluation -- that it nade no sense to
i nclude the probable lies. |If you're going to have any

directed lies, you should have all directed lies. And that was
supported by the Horowitz study. |If you're going to use
probable lies, then just use probable lies. To mx themdid
not nmake sense.

Q You're saying that for a while you used what's -- what you
considered the hybrid test where probable lies and directed
lies were used; correct?

A Right. It's the one that's referred to by the Court of

Appeal s in Gilliard (ph), by that nane.
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Q And so now you' ve devel oped the Raskin test, where you use
all directed lie control questions, use those conparing the

rel evant questions?

A  Well, | appreciate the flattery, but nmy ego's not big
enough to call it the Raskin test. It's a -- it's a directed
lie test.

Q It's adirected lie test that uses all directed lies --
A Right.

Q ~-- for the conparison?

A Yeah. Three directed lies, usually four rel evants.

Q And the test that you admnistered in this case is the
Raskin test?

A | don't want to be argumentative, but | don't want to cal
it the Raskin test. | just don't feel that's appropriate.

It's a test that was devel oped through our research at
University of Utah. If you want to call it the Uah directed
lie test, the Oynpics notwithstanding, | -- | wouldn't m nd.
But please don't use ny -- |1 -- | don't have the sanme kind of
ego that these pol ygraph exam ners have when they call it the
Backster test and the Reed test. |It's not ny test. It's
sonething that's evolved in a lot of scientific research with
many col | eagues, and | just don't think that's appropriate.

Q Oay. The test that you admnistered in this case involved

a stimtest, stinmulation test; that's what we --



RASKIN - CROSS 1-247

A A nunber test, yes.

Q A nunber test.

A Unh-huh (affirmative). Yeah.

Q You use that to acclimte the individual to what's com ng
up. And --

A It --

Q ~-- you tell themthat, "I want you to pick a nunber, lie,

and whoa, boy, you lied, and | can tell."

A Wll, I don't quite say it, "Wwoa, boy." You don't need to
get dramatic with them They understand. But we use this to
get themused to the procedure, to -- accustonmed to the

equi pment, accustonmed to being asked questions, to what it
feels Ii ke when you go through that procedure, having that
inflated cuff on you and bei ng questioned, and also to
denonstrate to themthat when they lie, there is a particular
pattern that shows up that's different fromwhen they don't
lie.

Q Then you proceed with an actual chart. To use that

shorthand, the chart being the test?

A Right.

Q One phase of --

A Right.

Q -- the (indiscernible) --

A This is chart zero and then the others are one, two, three.
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Q R ght. And then in the way you apply that directed lie
control test, you -- as you said, you -- before you
adm ni stered the exam nation, you went over with Ms. Wl ker
general ly her understanding of the charges, your understanding
of the charges. Fromthat then you devel op a idea of what

rel evant questions to ask?

A  And | actually had themall witten out in advance. |
don't know that | altered the wording on any of them

Q ay. And then you acclimated her to what the procedure
woul d be. You're going to ask questions, response, so on?

A  Yes, I'd --

Q And you --

A -- already told her about that.

Q And you told her that when it conmes to -- you went over
what -- the directed lie control questions, and you told her,
"Answer 'no.'" And --

A That's right. | didn't call themdirected lie control
guestions. | just said --

Q Does --

A -- "I have these questions that | need to have you lie to,

just Iike on the nunmber test,"” you know.
Q And one of themwas, "Have you ever told a lie," or
actually --

A  Well, "During the first 30 years of your life, did you ever
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tell even one lie,”" | think is one of them It's what |
typically use -- whoop. There you go. That's gotten a little
torn there.

Q The directed lie nunber 1 is "During the first 30 years of
your life, did you ever tell even one |lie?"

A Yes.

Q Directed lie nunmber 2 was, "During the first 30 years of
your life, did you ever even make one m stake" --

A  "Even one m stake."

Q O "make even one ni stake."

A Yes.

Q "Ever did you nake." And nunber 3 being "During the first
30 years of your life, did you ever do sonething that you knew
was wrong?"

A Yes.

Q And those are pretty standard questions?

A Yeah. | nean, you could use themw th virtually any test.
| have about six that | choose from depending upon the
situation, what | think fits better. But those will be three
that | use very comonly.

Q And once you went over with her those questions, to which
you told her, "Answer 'no.'" | want you to think about
somet hi ng, answer 'no."'"

A "l want you to think of a tinme you did this; don't tell ne
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what it is; and when you answer the question, answer 'no,' and
then you'll knowit's alie.”

Q Ckay.

A "Just like the nunber 5. You pick that; you knowit's a
lie when you say 'no.""

Q And you don't invite her to tell you what she's thinking.
In fact, you tell her, "Don't tell me."

A |1 don't want to know.

Q You don't want to know. So it could be --

A Could be that she lied to her nother about where she was

sonme ni ght when she cane hone a little late. | nean, | --
Q That's --
A -- don't know, that's personal stuff, and --

Q Right. O lying on her taxes or lying to her spouse, or
anything to which --

A Could be. 1 -- 1 don't want to become enbroiled in those
things, and | don't want her to be enbarrassed by having to
tell ne.

Q And it goes -- it even goes with the other three -- you
have absolutely no i dea how grave or how mnor the lie or the
m st ake or whatever it was?

A  No. Same is true with the problemlie. You don't know.

Q Then you administer the test. And in this case, after you

adm ni stered the test, chart 1, after that was done, you
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engaged her in conversation?
A Briefly.
Q And you asked her sonme questions about, "How d it go? Do
you have any concerns?"
A "How did you feel during the test? Any problens with any
of the questions?" That kind of thing.
Q And then -- and you initiated the conversation, she didn't?
A Yeah, | usually do with all subjects. You -- they're
sitting there waiting for you to do sonmething. They don't
usual Iy volunteer nuch at that point.

Then you adm ni ster the chart -- the test again, chart 2?

Yes.

The sane type, yes.

Q
A
Q Follow ng which you had sone conversation?
A
Q She expressed sone concerns?

A

| think she did after chart 1 and chart 2. As | recall she

said, well, you know -- | think after chart 1 she said
something |like, "Boy, |I'mjust nervous. Every time you ask
t hose questions, | feel Iike nmy heart's in ny throat," or

sonething like that. She expressed that she was just nervous
t hroughout. And -- and | had to assure her, "Look, that
general nervousness will tend to di mnish as we go through.
Just concentrate on whether or not you're being truthful in

each of the questions, and if you' re being truthful, you'll be
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able to relax nore, and if you' re not being truthful, then
you're going to have a problem™ And | said, "So just
concentrate on the truthful ness of your answers rather than on
t hese nore general things.” And we had, as | recall after
chart 2, a little bit of the sane kind of conversation that she
initiated, but it was sonewhat |essened, as | recall. | --

Q Then you adm nistered chart 3, which for sonme reason you

didn't score?

A 1 didn't score chart 3 because | had a problemw th the
conputer. It did sonething very, very strange. And if you
listen to the tape you'll hear ne telling her at sone point

t hat that happened. You can hear ne reboot the conputer,
because it did sonething that it's never done before. But
usi ng Wndows, you just sort of have to be prepared for strange
occurrences, and that's what happened.

What happened is -- if you want to know, | -- it was --
when |' m doi ng these charts, the -- the recordings are
di splayed in real time on the screen of the conputer and they
scroll fromright to left. And they scroll at a fixed speed.
And what had started happening during that chart is, it was
scrolling at an uneven speed, sonetinmes very slowy. It would
al nrost stop and then it would pick up again. And it was very
weird. And at the end of the chart, when | went to display it,

one of the questions -- the last question was conpletely
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m ssing, the |last neutral question. So given that and the
strange way that it |ooked, | felt that it was too risky to
even use that chart, and so | ran additional charts to repl ace
that. And | told her that's what | was going to do.

Q And then you admnistered 4 and 5, and each tine between
you had conversation?

A Wll, | had some conversation after 4. O course, after 5,
then the test was finished.

Q Between chart nunmber 1 and chart nunber 5, there cane a
ti me when she expressed sonme concern about having borrowed
nmoney fromthe Post Ofice once before. And you discussed with
her that, "Don't worry about that; enployees do that all the
time."

A Wll, actually, | had brought that up. | had initiated

t hat conversation during the pretest interview, because that is
a typical problemthat arises in an enploynent setting where
there has been internal loss. It is very common for enpl oyees
to, when they find thenselves without a -- cash avail able and
need to buy lunch or get a soft drink or something |ike that,
people do it all over, this is well known. And they wll
borrow a dollar or five dollars or ten dollars or something
like that --

Q O twenty dollars, |ike she said?

A -- or twenty dollars, and -- and then pay it back.
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Sonetines they actually even forget to pay it back. Sonetines
they wite a little QU and put it back. Depends on conpany
policy too. But it's inmportant when you have sonething |ike
that to distinguish between that type of a thing and what the
person is actually accused of, which is the theft of $3,000.
And so | initiated that to make sure it was clear to her. And
you'll see, if you listen to the tape, in the pretest
interview, early on | bring that up and I said, "W're not
tal ki ng about that kind of thing. W're talking about $3,000.
We're tal king about serious theft and so on. And I don't want
you to be confused with some mnor thing where you may have
tenmporarily borrowed a few dollars. W're tal king about | arge
amounts of noney."

And then she brought it up at one point after one of the
charts. And | said, "Well, like we tal ked about before,
don't want you to be concerned about sonmething mnor |ike that.
We're tal king about this noney that you' re accused of taking."
O herwi se it becones a control question.
Q The test that was the subject of the article that --
Def endant's Exhibit F4, the TESS -- the test for espionage and
sabot age?
A  F4, yes.
Q Yeah. And the directed lie test that the -- that they

adm nister, this is the report that -- to which you were
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referring as being a subsequent |aboratory study?

A  Yeah.

Q At (c) doesn't it state, "between test stimulation is

el i m nated"?

A Yeah, the -- that's the Department of Defense position,
is -- when you say at (c), where is --

Q That first colum, page 69.

A 69 -- between test stinulation is elimnated.

Q It does say that; correct?

A  Yes, because what they do is they run this test as a
strai ght, continuous sequence.

Q And this test, the test for espionage and sabotage, is not
used for courtroom purposes, it's used to detect espionage or
sabot age?

A Yeah. It could be used for crimnal investigation. I
don't see why not.

Q But it's not?

A Hasn't been yet. But maybe they're doing that. | don't
know.

Q So in some regards, the test that you adm nistered in --
for Ms. Walker is different fromthat test which was referred
to in test for espionage, because they elim nate between-test
stimul ati on, whereas in your test you had di scussion and you

actually informed her, "Don't worry about this borrow ng"?
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A  Yeah, don't be confused about it. | didn't -- no, | said
don't worry -- | said, "Don't be confused about it. That's not
what this question addresses.™

Q And --

A She can worry about it all she wants. | don't want her to
be confused about that with this question.

Q And part of your statenment to her is, "People do it all the
time."

A  They do.

Q But doesn't nake it right though, does it?

A | never said it was right. | just said, "I don't want you

to be confused by it." |If she was accused of borrow ng $20, |

don't -- and that's all, | don't think we'd be here today.

Q So in sum as we stand today, there is a -- one field study

which was a limted direct lie control |aboratory field study
in 1997, and this one in 1998 where the TES test was consi dered
to be a directed |ie question?

A In Barland s 1981 study, which has not been --

Q Wich is not published.

A -- published in the open literature, although it's
publ i shed within the governnent circles, and | have a copy of
it.

Q At Exhibit H the Canadi an Police Coll ege Pol ygraph

Techni que report, which was admtted --
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Yes.

-- page 14 --

Page 14.

-- the first colum --

Wait, wait, let ne get it. Yes.

o >» O >» O >

Second paragraph. Doesn't that state CPC Pol ygraph
Training Unit m ght consider the directed lie control as a
suppl enment to their already strong progranf

A Yes. It's been taught at their school, and | believe sone
of their examiners are now using it. This was done a few years
ago. This was 1994, was it; "94. And | think in that tine,
some of their exam ners have now started -- the RCMP exam ners
have started using it. They' ve been teaching it in the school.
Q At Exhibit K, which is a Psychophysiol ogi cal Detection of
Deception article witten by your colleague, it sinply repeats
inthe text the text of the 1998 field test, doesn't it?

A Probably. Let's see. It has -- it has the |aboratory
study and it has -- let's see. I|I'mlooking for the -- the
field study. And -- and the field study is described in there.
So both are tal ked about with -- and it's not just a
repetition. There's other stuff discussed in here.

Q There's a North Dakota Law Review article at --

A Wich exhibit, I"'msorry?

Q L.
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A L.

Q | believe you testified that Bruce Quick was a professor of
| aw?

A That's ny recollection, yes.

Q Al right. It could be --

A At North Dakot a.

Q ~-- that he's sinply an attorney-at-law when he wote this
article?

A  Oh, was -- oh, I"'msorry. You know what, | was thinking
of -- it may be true. Let's --

Q And that he's a --

A | take that back. Honts had a coll eague there who was a

| aw professor, they were doing some work together. But it
wasn't this one. | think you're -- | stand corrected. |
bel i eve he was not a professor. He may have done sone teaching
there, I don't know.

Q And in fact, this North Dakota Law Review is witten

t owar ds pol ygraph in North Dakota, because it cites a mpjority
of North Dakota cases; correct?

A Wll, it's certainly going to highlight North Dakota cases
because it's in North Dakota. But it's not limted to that at
all. And the scientific material here is not peculiar to North
Dakot a.

Q The -- one of the things in here is that -- the



RASKIN - CROSS 1-259

concl usion that statenments made during the course of a
pol ygraph, the defendant still retains a Fifth Arendnent right
so that they wouldn't be used agai nst hinf
A 1'msorry, where's this?

MR. McCOY: Could | have a reference, please?

MR. COLLINS: It is -- | have a nunber of things
hi ghli ghted here. There is a conclusion that the individua
who takes the test in North Dakota, page 1009, talking about
how under a North Dakota Supreme Court decision, that person
woul d still have a Fifth Amendnent right; correct --

MR. McCOY: It's beyond this wi tness' conpetence as to
whet her sonebody has a Fifth Anendnent right or not.

MR. COLLINS: I'masking if it's --

THE COURT: Well, the witness could answer. If it is,
he'll say so.
BY MR COLLI NS:
A \What was the question? |'msorry.
Q The question is, in the article that you testified to,
which was admitted by the defense -- say -- it said in the
North -- at least as far as it relates to North Dakota, they
believe that the Fifth Amendnent privil ege against self-
incrimnation woul d have an application in a pol ygraph test;
correct?

A Wll, it says that to begin with, and then it goes on to
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tal k about where the Fifth Anendnent right does not allow-- is
not vi ol ated by producing evidence. And |I'd have to read this,
and then I won't know any nore than | did just fromreading it,
so I"mnot sure what |ight that woul d shed.

Q On, so you haven't read this?

A This Fifth Arendnent section?

Q O this North Dakota Law Review article?

A Oh, | read it along time ago. But you're asking nme a
guestion that's beyond nmy conpetence. 1'd have to read it to
see what the -- | don't know what the North Dakota court did.
So they're tal king about actually it not being -- it says the

court, again relying upon Schmerber held that --

Q Well, I don't want to ask you a question --

A well --

Q ~-- if you don't have an opi nion.

A | nean, | just have to read it. | don't know what the

Nort h Dakota court --

Q wll, I''ll nove on.
A -- said because it's -- first of all, I don't live in North
Dakota, and secondly, | -- I'mnot a scholar on Fifth Anendnent

law, so anything I'd have to say is not worth very nuch.
Q The -- in fact, inthis text it sinply repeats again the
field study of 1988; is that correct?

A Well, I"'msure it does do that. |t does nore than do that,
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t hough.

Q You just testi- -- stated under oath here that you have no
i dea about the Fifth Anendnent's application.

A In North Dakot a.

Q Well, it was regard to the -- or North Dakota; you have any
i dea about it -- application el sewhere?
MR. McCOY: Rel evance, Judge. |'mgoing to object.

THE COURT: There's been an objection to rel evance.

MR. COLLINS: It goes to what -- the next topic of --
one of the criteria not covered by M. MCoy about the friendly
pol ygraph theory.

MR. McCOY: That doesn't -- then it's beyond the scope,
because we didn't discuss the friendly polygraph theory.

MR. COLLINS: Well, it's cross-exam nation, Your Honor.

MR. McCOY: [It's beyond the scope.

THE COURT: It addresses the exhibit that's in evidence?

MR. COLLINS: No, it addresses sonme of his prior
testi nony, Your Honor, which he's testified to that he
di sagrees with.

THE COURT: I'Ill overrule the objection.

BY MR MCOY:
Q You have previously testified that there is no basis for
the theory that a friendly polygraph will sonehow skew the

resul ts?
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A By friendly, you use that in quotes, nmeaning an exam nation
conduct ed under what is ostensibly an attorney-client

privil ege?

Q Correct. | nean, I'musing the phraseol ogy that you' ve
used in other courts.

A  Right. 1 just want to make clear that the term"friendly"
is sonething that sonebody el se has used. The term
"privileged" would be nore appropriate. That's why you put
"friendly" in quotes to begin wth.

Q Not because you're being friendly, but just because --

A Wll, I"'ma friendly person, but I'mnot anynore friendly
when | do that than | amif | were to do it for |aw enforcenent
agency. But if |I do it for |aw enforcenent agency, it's,
guote, "not friendly."

Q Wwll, I guess we can define --

A It's the formalities.

Q Let's define -- | nmean, it's -- other courts, federa
courts have described it as a nonstipul ated-to pol ygraph or a
pol ygraph w thout notice to the governnent. You' ve used
friendly polygraph. Essentially what we're referring to is a
pol ygraph that's adm nistered to a defendant in a crimna
case --

A  Yeah, or a suspect, uh-huh (affirmative).

Q That -- or a suspect -- that without notice to the
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governnent, w thout giving the governnment an opportunity to be
present, to fornul ate questions, or choose the exam ner,
submts to a polygraph exam nation. And then if the results
are favorable, the favorable results are referred to the
prosecution, saying, please dismss the case because it passed
t he pol ygraph.

A It mght say that.

Q And in such situations, a defendant represented by counsel,
knowi ng that they have a Fifth Amendnent or believing they have
a Fifth Arendnent privilege, after discussing with counsel,
could draw the inference that, "If I flunk this, it's not going
to be turned over to the prosecution, because it can't be used
agai nst ne."

A Wll, that's an interesting conjecture, and that's not a

| egal question now with regard to the Fifth Anmendnent, but a
psychol ogi cal question, which |I can answer. \Wen sonebody
takes a confidential test -- let's just refer to it as that --
it's not -- they know that the governnent hasn't been appri sed.
They know of no formal agreenent to provide it to the
governnent. The |lawer may or may not have told themthat it's
privileged. When they cone to take the pol ygraph test, they
may feel when they wal k through that door that whatever goes on
there stays just between the attorney, the subject, and the

pol ygraph examner. By the tine |'ve spent 10 mnutes with
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them they are disabused of that notion, because they are
required to sign a formwhich is read to them and then they
sign, which says that "knowi ng that these results may be used
as evidence against me in a court of law." So psychol ogically,
| have taken control.

Sonetinmes they say, "Well, gee, | thought this was just
between me and ny attorney.” And | said, "Well, that m ght be,
but then again, it mght not. Because although | may report
the results only to you and to your attorney, what happens with
it under the -- after that is not under ny control, and there
are circumnmstances where it mght be disclosed to the government
and it mght be presented in court. It depends upon what you
people do with it and who you tell about it."

Q "You people" being whon?

A The subject and the attorney. And anybody el se that m ght
tell. | mean, they mght go running to tell sonebody el se, who
then infornms the prosecution and then, as you know, | ust
because sonething is stated formally doesn't nean there can't
be sone efforts in open court and people find out about all
kinds of things. Sonetinmes doors get opened. So as an -- as a
psychol ogi st or as a pol ygraph exam ner, the only guarantee
that | can give anybody is, "I'Il report it to you and your
attorney; but | need to have you sign this form acknow edgi ng

that it m ght be used as evi dence against you in court."”
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Q Inthis particular case, Ms. Wil ker was at her attorney's
of fice, you were at her attorney's office, and she entered, you

met, first tine?

A Yes.

Q She knew that you -- who you were? You were the pol ygraph
exam ner?

A Wll, she knew what her attorney told her. | don't know

what he told her exactly.

Q And you're Dr. Raskin. You ve got a --

A Yes.

Q -- nunber of letters behind your nane?

A Well, probably just introduced that way.

Q And when you began to administer the test, you in essence
M randi zed her?

A That's correct.

Q You advised her of her right to have counsel present?

A Yes.

Q \Wive that?

A Yes.

Q You advised her of the right that she didn't have to take
this test?

A Yes.

Q That -- you advised her that anything she said, regardless

of whether it's true or not, anything she said could be used
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agai nst her?

Yes.

You di scussed with her consent?
Yes.

And she agreed to take the test?

> O » O »r

Well, the -- | also told her that she didn't have to answer
any questions and that she could term nate the test at any
time.

Q Thank you. She agreed?

A Yes.

Q You believed her?

A | didn't believe her. She signed a -- a form saying she
agreed to take the test.

Q And so you accepted that as a valid waiver of her Miranda
rights and consent to proceed?

A | accepted it --

Q O a waiver of the --

A | accepted it for what it was. |I'm-- | mean, whether it's

a valid waiver, you and M. MCoy and a | ot of people could

argue about it. It goes on in court every day. That's not ny
business. | did ny job. And fromthere you guys take it.
Q She didn't have any questions, she wasn't -- had any

concerns about it?

A She m ght have had concerns. People -- lots of people have
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concerns they don't express. Sonetinmes they express them So
you woul d have to ask her --

Q That --

A -- what concerns she had. But | can assure you that people
get concerned when they cone to take those tests and don't fee
very confortable.

Q Wll, I guess | may have m ssed -- nmay have inproperly used
that word; in the context, that was tal ki ng about concerns
about what she was wai vi ng.

A | don't know. | nmean, | can't -- I'"'mnot a police officer
that's going to have to go to court and defend a statenent that
| obtai ned based upon what | may or may not have tol d sonebody
and whether | got the statenment before | gave them-- you know,
asked for the waiver of their rights or whether | got the
statenent after | gave themthe waiver. | nean, that's not ny
concern. M concern is to do nmy job, and I do it the sane way

every tine.

Q Oay. | believe it's part of this copy of the resune that
M. MCoy gave ne -- he's given ne one other, | just want to
make sure -- there -- in your resume you previously listed,

anong 36 pages here, the students that you've directed,
reviewed, master's thesis and so on. And one of themis Gordon
Barl and; right?

A Yeabh. Isn't that in the current one?
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Q It my be. This one's --

A | hope it --
Q -- a nuch better-1looking one than the one |I received. |It's
cl ean.

A Oh, you got an old one before?

Q Yes.

A Oh, well, I -- yeah, | finally got -- got around to
reformatting the whole thing and putting all the pieces

together in nore recent software. But there should be a page

in there sonewhere, | think, but --
Q Well, | guess the point being, Gordon Barland was a student
of yours?

A Yeah. He -- he obtained his nmaster's and Ph.D. degree
under ny direction.

Q And | believe that you testified that he in fact was kind
of your trainer in the polygraph; isn't that correct?

A No, he wasn't ny trainer. He was ny internship supervisor
whi ch nmeant that under the licensing statute in Utah, | had to
have a |icensed pol ygraph exam ner |isted as ny internship
supervi sor during the one-year internship between being an
intern exam ner and a full exam ner, and that he had to sign
of f that he had | ooked at X nunber of ny tests and talked with
me about it --

Q Ckay.
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A -- and that they were of adequate quality.
Q And in fact, you' ve cited a nunber of -- you've not cited,
but you've submitted, like for instance, Plaintiff's Exhibit

F3, that photocopy of the fax from Gordon Barl and, Ph.D.

correct?

A Yes. Wll, hedidn't fax it to ne.

Q Wll, I nmean, it's sonething that bears his nane.

A But it's a-- it's a report authored by him

Q And he's an expert in the field of polygraphy?

A Yes.

Q And he's a respected nenber of the field of polygraphy?
A Yes.

Q And he testified in United States versus Orions.

A Orions, yeah.

Q Orions?

A Unh-huh (affirmtive).

Q Orions, 9 F.Supp.2d 1168, in which you were also a w tness;
correct?

A Correct.

Q And Dr. Barland testified under oath that a friendly

pol ygraph test mght -- and | believe the -- | don't want to be
one -- correcting the judge, but | think "m ght affect” as
opposed to "m ght affect the results.”™ |Is that correct? Dr.

Barland testified that friendly polygraph -- a friendly
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pol ygraph could affect the results?

A 1'll take your word for it. | think he did. | don't have
the transcript. That's problema -- the judge's findings. But
what he said exactly, | don't recall

Q And in fact, part of the -- to junp back to a -- an earlier
topic, part of the controversy in the -- at the hearing was the
use of counterneasures?
A Well, the hypothesized use of countermnmeasures.
Q And Dr. Barland testified, based upon his own experience
and his own research, that there are counterneasures that could
be used to invalidate --

MR. McCOY: (njection --

MR. COLLINS: -- polygraph --

MR. McCOY: -- confrontation; hearsay, primarily
confrontati on.

THE COURT: Overrul ed.
BY MR MCOY:
A Could you repeat the question? |I'msorry, | lost it.
Q It was in regard to counterneasures.
A Yeah, | understand that.
Q And Dr. Barland, who you' ve relied upon and the defense has
relied upon, previously testified that there are -- there is a
potential that counterneasures can invalidate a pol ygraph?

A  And | wouldn't disagree with that. There certainly is that
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potential .

Q And that there are potential problens presented by a
friendly polygraph test?

A It's certainly a possibility, although the extensive data
clearly argue agai nst that.

Q And in fact, in your -- the Orions case, Dr. Barland
testified that M. Orions' test showed potentia
count er measur es?

A | think he did. But he couldn't denonstrate that they
really were. It was speculation on his part. He had no way of
knowi ng. He says that a |ot.

Q At that sane trial, you testified that in fact,
count er measures were not a concern when eval uating a pol ygraph
test; correct?

A | probably testified that | didn't believe that in those
tests it was a concern. And they are generally not concerned
when they're dealing with that context. The place where they
woul d nost likely be a concern is where you have sophi sticated
subjects with access to specialized training, nanely in the
intelligence community. That's where the greatest concern is.
Q And in fact, you -- in -- during your testinony in the
Orions case, you conpletely discounted the possibility at all

t hat an individual m ght be trained?

A Oh, | don't think so. | think you re reading the judge's
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interpretation for his own purposes of this ruling and not ny
testimony. | think if you | ooked at ny testinony, | don't
think that's quite correct. |It's overstating things a bit.

Q You're stating that the judge m sinterpreted for his own
pur poses?

A  Wll, he's witing a ruling and he is witing a ruling
based upon concl usi ons he has drawn. And his interpretation of
ny testinony is not necessarily my interpretation of ny

t esti nony.

MR. McCOY: Your Honor, | think the appropriate way to
conduct this exam nation is to use the transcript as opposed to
what soneone el se has rendered. And really, if he's being
asked what he said in the past instead of, you know, what --
then it's kind of a bizarre kind of -- kind of a hearsay
obj ection, when, well, sonebody says you said this.

THE COURT: The witness has al ready pointed that out.
We'll see where M. Collins is going --

MR. McCOY: In other words, the nost effective way is to
give himhis testinmony. He can explain it or accept it.

THE COURT: M. Collins, are you going to continue --

MR. COLLINS: Your Honor, it's 5 o'clock. | think that,
if we want, we could break now and pick up tonorrow.

THE COURT: What time do counsel want to get started

t omor r ow?
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MR. McCOY: |'ve set aside the whole day. If you wanted
to start at 9 or whatever your pleasure, Your Honor.

MR. COLLINS: | think 9 or 9:30 would be the preferred
time to begin, so at |east we can organi ze the -- what we need.

THE COURT: We'll start at 9, because | probably w il
take at | east an hour and a half for lunch nyself, because I
have an appoi ntnment during that time. So 9 a.m in this
courtroomright here.

Now | et me ask, are there -- was there an audi otape?

MR. McCOY: Yes.

MR. COLLINS: That's been admitted, Your Honor. 4A, 4B.

THE COURT: Al right. 1If that can be handed to the
clerk. Unless there's some reason for counsel wanting it
overnight, I mght just (indiscernible) --

MR. COLLINS: No, I've nade a copy. |If by chance this

copy is not as good -- it seens to be -- is there's a
deterioration -- a technol ogi cal deterioration of tape
recordings. |If this is not as good, then I'Il substitute a

better one --

MR. McCOY: | also have the --
MR. COLLINS: -- a copy --
MR. McCOY: -- | don't have the original with me in the

courtroom but would certainly nake it available if the Court

was -- if you have any difficulties with that, please let ne



know, and I'Il --
THE COURT:
MR. M COY:
MR. CCLLI NS
MR. M COY:
THE COURT:

recess?
MR. CCLLI NS

does the Court w sh
THE COURT:
MR. CCLLI NS
THE COURT:

t onorr ow.
THE W TNESS
THE COURT:
MR. M COY:
THE CLERK

norning at 9 a.m

cal | .

(Proceedi ngs co

Al right. So it -- it's a two-cassette --

Yes, there's --

: Yes.

-- two sides and then part of a third side.

Anyt hing el se before we take the overnight

. The exhibits which have been adm tted,

for the parties to hold onto themuntil --

Yes.

. Okay.

Ckay, | assunme Dr. Raskin comes back

. Thank you, Your Honor.
We'l| be adjourned then until 9 a.m
Thank you.

This matter is in recess until tonorrow

This court now stands adj ourned, subject to

ncl uded at 5:05 p.m)
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