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ANCHORAGE, ALASKA - WEDNESDAY, FEBRUARY 24, 1999

(Call to Order of the Court at 9:04 a.m)
(Def endant present)

THE CLERK: Al rise. H's Honor the Court, the United
States District Court for the District of Alaska is now in
session, the Honorable John D. Roberts presiding. Please be
seat ed.

THE COURT: We will continue at this tine with the
evidentiary hearing, A98-158 Crimnal, U.S. versus Constance
Walker. Defendant and counsel are here. The witness is
present, should be sworn again for today's testinony. Wuld
the clerk adm nister the oath, please?

THE CLERK: Wbul d you pl ease raise your right --

DAVID C. RASKIN, PH.D., DEFENDANT®"S WITNESS, RESWORN
(Recalled)

THE CLERK: Thank you. If you'll please be seated. For
the record, please state your full name and spell your |ast
nane.

THE WTNESS: David C. Raskin, R-a-s-k-i-n

THE CLERK: Thank you.

CROSS-EXAMINATION, CONTINUED
BY MR COLLI NS:
Q Good norning, Dr. Raskin.
A Good norning, M. Collins.
Q You retired fromthe University of Utah in 1995; correct?
A

Correct.
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Q And since that tinme -- did you nove up to Al aska shortly

t hereafter or --

A The -- actually I -- | noved up before ny officia
retirement. | had no nore duties, so | noved probably a week
or two before. M birthday was on the 28th, so actually I

was -- | had no nore duties, but my early retirenent plan
didn't start till my birthday, so technically |I noved just

bef ore that

Q And that was in what nonth?

A July of "95. Think I left Salt Lake City on July 1st.

Q Since that tinme you have spent nobst of your tine

adm ni stering pol ygraph exam nations and testifying as a

pol ygr aph expert?

A Professionally I've been -- nore tinme fishing, but in termns
of nmy professional activities, testinony, polygraph exans,
consul tations, and scholarly witing and research.

Q And in addition to testifying as a pol ygraph expert, you --
nost of the cases that you refer to in your curriculumvitae in
Al aska have been attacking statenents of sexual abuse victins?
A | don't attack sexual abuse victinms. | provide eval uations
of investigative procedures and interview procedures.

Q And you've been an expert -- you've been offered as an
expert on fabrication of nmenories?

A No, | don't think that'd be quite accurate. | -- one of ny
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areas of expertise is human nenory. And the testinony and the
offer there of ny expertise relates to how human nenory and
reports may be affected by interview procedures and ot her
contacts with an individual and other experiences during
intervening times froman incident to a report.

Q How much do you charge to adm nister a pol ygraph

exam nati on?

A It varies. It depends upon who requests it and how
complicated it is. M hourly rate for doing work for

gover nnent agenci es and public defenders and indigent cases is
150 an hour.

Q And how much do you charge to testify in court in support
of those results?

A The sane.

Q You don't charge a flat rate for testifying per day?

A | sonetinmes do, if I have to travel a long way, | --

because | can't do anything else. But Iike when | cone up

here, where | -- it's close by, it only takes nme an hour to get
here, I normally charge by the hour, for the hours that | work.
Q So $150 per hour?

A Yes.

Q Yesterday we were exam ning the topic of -- back up.

You -- in the chart that you got -- | believe it's marked CC,

Def endant's Exhibit CC, the first two lines fromthe top, TR
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and AR, represent breathing; correct?
A Correct.
Q And SCis skin conductivity?

A Yes.
Q Even though in some places it's referred as, | believe,
GSR?

A Yes, that's the older term but this is a nore specific,
correct term

Q The BP is blood pressure or blood vol une?

A Blood pressure. And it actually measures changes in bl ood
pressure, not absolute pressure.

Q And the bottomis the plethysnograph which I've had work
over pronouncing, but that's the finger test; right?

A Right. You got that correct, plethysnograph.

Q The effect of a person breathing upon their total body
responses or the reactions of other physiological parts -- the
physi ol ogi cal reactions is affected by breathing; correct?

A May be affected by breathing. Not necessarily.

Q For instance, if a person takes a deep breath, they're
super - oxygenating their system as opposed to a normal breath,
whi ch just oxygenates it?

A 1 think that's probably an overstatenent.

Q But when a person takes a deep breath, they're taking in

nore air than they do with a normal breath; correct?
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A Right, but the major effect of that is not nore oxygen, but
to ventilate the lungs to renove carbon di oxide, which is a
negative influence on the chem stry of the body. The actua
oxygenation wouldn't be greatly increased unless the person
hyperventil ated continuously, such as divers do, l|ike skin

di vers, when they're diving really deep they'll take nmany, many
breaths. That super-oxygenates. But one single breath

woul dn' t have nuch effect.

Q | stand corrected then. A deep breath, however, can

di srupt responses in other physiologically nmeasured aspects of
t he human body?

A It can. It depends on the individual. Sone individuals
show a strong linkage like that, is the termthat's used, and
sone individuals show very little |inkage. So you have to
evaluate it on an individual basis.

Q The -- one of the aspects -- or one of the things that

pol ygraphers attenpt to do is to ensure that an individual's
not noving in any way during the adm nistration of a test;
correct?

A Well, you can't force a person not to nove. Sone people

t hi nk you can. You can advise themnot to nove. But you can't
prevent them And some people engage in -- you know, show
novenents, and they're not even aware of them Nervous habits,

things like that.
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Q Physical novenents can have an effect upon --

A They can.

Q The test in this case -- back up. The -- sone pol ygraphers
vi deot ape pol ygraph exam nations; correct?

A Sone do. It's relatively uncomon.

Q And sone audi ot ape?

A Correct. | always audi ot ape.

Q And you're aware of cases where no such vi deotape or
audi ot ape i s used?

A That's correct. That's the nore commobn practi ce.

Gover nnent pol ygraph exami ners typically do not audiotape or
vi deot ape and have a policy against doing it.

Q And nost governnment pol ygraph examni nati ons are not

i ntroduced into court?

That's true.

Your preference is to audi otape, though?

Yes.

And ot hers prefer to videotape?

Yes. Very few, though.

o >» O >» O >

And there are no standards applying to who's going to
audi ot ape, who's going to videotape, or not to record it in any
way ?

A Yes, there are standards. The federal governnent has a

policy in general of not taping at all, because they don't want



RASKIN - CROSS 2-9

anybody to know what they did, basically. So they -- that is
their standard. The standard that | abide by is also the
standard that is required in the two states in which I'm
licensed, in Uah and New Mexico. In Uah you nust audi otape
al | pol ygraph exam nations, and in New Mexi co you mnust
audiotape if the evidence is going to be utilized as evidence
incourt. So that's a -- that's a standard in sone pl aces.
Depends on the jurisdiction. And then the rest would vary from
| ocale to |l ocal e and departnent policy and | aw enforcenent.
Some -- sone |local |aw enforcenent agencies require taping and
ot hers don't.

Q Soit's Iike a patchwork throughout the country?

A It's like everything else in our country. Like the |ega
system it varies fromone jurisdiction to another.

Q The -- you were involved in the DeLorean case; correct?
A That is correct.

Q And in that case you were involved in the polygraph

exam nation presented or adm nistered by M. DelLorean?

A Not by M. DeLorean.

Q Wll, by his defense?

A | adm nistered a polygraph to M. DeLorean. The FBI al so
adm ni stered a pol ygraph to M. DelLorean.

Q And in that case a videotape was nmade?

A Yes.
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Q And ultimately that -- those pol ygraph exam nation results
were not adm tted?
A That's correct.

MR. McCOY: |1'mgoing to object, on the grounds of
rel evance. | think the DeLorean case was sone 20 years ago.
don't know if we're going to go a long way with this, but it
seens irrel evant.

THE COURT: It goes to the weight.

MR. McCOY: Goes to the weight.

THE COURT: Overrul ed.
BY MR COLLI NS:
Q And one of the things that happened in that case was M.
DeLorean was rather fidgety?
A Yes. He was a very tense, fidgety person throughout the
entire exam nation.
Q And that was captured on vi deot ape?
A Yeah, to the extent that you could see that, yes.
Q And one of the reasons why was -- the pol ygraph exam nation
was thrown out was because of his constant noving around?
A Well, | need to clarify that. The judge ruled favorably on
all of the issues and contrary to the governnment's position to
keep that out, except he said that with regard to the
novenent s, al though he thought | could have expl ai ned that

further, it was not done conpletely in the hearing, and
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t herefore he had concerns that there was a 403 issue there
because of the unresolved nature of the -- the explanations for
t hose novenents. The judge infornmed ne |ater that he was upset
that | didn't have the opportunity to further clarify that, or
he woul d have admtted the pol ygraph.

Q That's your recollection of the judge's --

A That's what the judge told ne personally. 1It's not a
matter of recollection. That's exactly the conversation.

Q In essence, the sideshow woul d have taken over the circus?
A  Pardon nme?

Q The sideshow of trying to admt the polygraph in the

DeLorean case woul d have overtaken the focus of the trial?

A Is that your opinion? | -- | don't know where that cones
from
Q Well, let ne back up.

MR. McCOY: Your Honor, | would object, and just ask
t hat he nove on to another question.

THE COURT: It's cross-exam nation. The Court has to
allowa little bit of latitude here, but there'll be alimt to
it.

BY MR COLLI NS:
Q One of the concerns was about the anount of tinme, the
anount of testinony, the anount of attention to a collatera

i ssue during the trial would have taken up tinme that could have
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been directed towards the ultimate issues of the case?

A | think that's incorrect and was not stated by the court to
nmy know edge. That was not the court's reason for failing to
admt it. The court's main reason was because, as | stated
before, and in fact his only reason, was that he felt that
because the testinony did not put to rest certain questions
that were rai sed about the novements at the hearing, that he
felt there could be a weakening of the probative value of the
evi dence. And because of that, relative to the possible
effects of the testinony, he felt that it should not be
admtted. But that was his -- his witten opinion -- his
opinion on the record. And as | stated, he told ne personally
that had that been clarified at the hearing, he would have
admtted it.

Q Do you recall appearing on the KALL radi o show, radio
program 17 May 1984, in which you said that -- after talking
about the fidgetiness of M. DelLorean and that because he had
noved a nunber of tines, that the basis on which the judge
decided not to admt it at trial, because you would have had

t hen about a "three-week swearing match essentially between the
governnent witnesses trying to discredit us and between our
trying to present the results as we see them" that that would
take a lot of tinme and probably the jury would end up sayi ng,

"Well, it's a wash, let's just forget about it. Recal | saying
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that on the radi o show?

A | probably did.

Q In the Orions (ph) case, who adm nistered the test, the

pol ygraph exam nation? Do you recall?

A There were two exami nations. As | recall, one was
adm ni stered by Tom Ezell (ph). And I think the other one was
adm nistered by Cy Glson (ph). There was a test on Ms.
Oions and a test on M. Oions.

Q Isn't it true the accuracy of any study involving pol ygraph
depends in large part on the reliability and willing

participation of the subjects?

A 1'mnot sure what you nean by the reliability of the
subjects. | -- 1 don't know what that neans at all.

Q Well, let's say about the willing participation of the
subj ect.

A Wll, if the subject is being forced to take the exam

that's not a good circunstance in that resentnment and anger and
things like that can produce false positive results in a
truthful person

Q And you woul d agree the pol ygraph doesn't truly measure
lies?

A The pol ygraph just nmeasures physiol ogical activity, as I
nmenti oned yesterday.

Q Wuuld you agree that |aboratory settings differ
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considerably fromreal life, because it's inpossible to test or
assess ground truth in the field?

A  No, that's not correct. The first part of your statenent
is generally correct in the sense that that are differences
between a | aboratory and the real setting. That's quite

obvi ous. And one has advantages over the other and vice versa,
for research. But it is not inpossible to establish ground
truth in the real life situation. |If it were inpossible, then
we woul dn't even have courts.

Q The problemwith a | aboratory result -- setting is, while
you try to give an incentive by the $15, or let's say $100 for
today's terns, let's say --

A Ckay.

Q ~-- a hundred dollars -- a hundred-dollar incentive to beat
t he exam doesn't in any way conpare with the threat of going to
prison, does it?

A Wll, it does in many ways conpare to the threat of going
to prison, and in sone ways it doesn't. To say that it doesn't
in any way | think is incorrect. Psychophysiol ogically,
anything that notivates a person to succeed on the test can
have substantial effects on their physiological reactivity. 1In
fact, our research shows that the underlying
psychophysi ol ogi cal structure -- and it's in sone of the

publications that were introduced as exhibits yesterday -- the
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under | yi ng psychophysi ol ogi cal structure between a | aboratory
situation with noney at stake and a crimnal investigation
situation with possible incarceration as a consequence, those
two structures have great simlarity. The major difference is
t hat, when you go fromthe |aboratory to the field, the
intensity of reactivity in general increases such that the
reactions to both types of questions, relevants and controls,
gets somewhat greater. But the differential renmins the sane.
So in ternms of the underlying theory of polygraph, it doesn't
seemto matter very nuch, except that there's perhaps a
slightly increased risk of false positive errors, of innocent
people failing the test, but not fal se negative errors of

gui lty people passing the test.

Q And that's research done on the conparison control question
f or mat ?

A Yes.

Q Wth the probable lie as a conparison?

A Yes.

Q Part of the exhibits admtted were docunents related to the
Depart ment of Defense Polygraph Institute, Dr. Barland s notes,
what not, report or --

A Hs --

Q -- fax copy?

A His report and testinony and published articles.
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Q And it's your representation that the Departnent of Defense
uses a -- directed lie exam nations; correct?

A They teach it and many agencies utilize it.

Q The nmethod of score that you use in your directed lie --
well, let me back up -- the direct -- the exam nation -- the
directed lie that you adm ni ster uses a conposite score. It
conbi nes the scores to achieve an overall rating; correct?

A In part. It depends upon the type of tests being
conducted. If it is a single-issue test where the only
guestions are, "Did you shoot, did you shoot, did you shoot,"
kind of thing, then -- or if it's -- the questions are such
that the person's either lying or telling the truth to all
guestions, so that they're either lying to all the questions or
telling the truth to all the questions, because it can't be a
m xture, then you sinply add up the total score and utilize
that as the basis for a decision. |If, however, the -- the

rel evant questions could be answered, sone truthfully and sone
untrut hfully, because of the nature of the situation and the
types of questions, then you add themup totally to see what
the overall result is that you also add up that -- inspect the
totals for each relevant question separately to determne if
there are patterns that show themall to be the sane result,
either all truthful or all deceptive, or whether there's sone

m xt ure.
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Q The Orions or Orions case, the total test score that you
testified to, was that irrespective of inconclusive results to
one or nore questions or serious fluctuation in the scores
across charts, you used the conbined total score?

A | had alittle trouble following that. |'msorry.

Q The results -- the test -- the scoring nethod that you used
in the Orions case, the total test score --

MR. McCOY: Your Honor, | object, again on rel evance
grounds. We're not here on the Orions case. W're here on a
Daubert hearing for this particular test.

THE COURT: Overrul ed.

BY MR COLLI NS:

Q The scoring nethod used in the Orions case and testified
to -- the score that you use -- scoring nethod you used was
that you used a total test score irrespective of inconclusive
results to one or nore questions or serious fluctuation in
scores across the charts; is that correct?

A | don't even know what that nmeans, |'msorry. You' d have
to show ne the scoring so | can tell you what | did. | can't
tell you off the top of my head what ny score sheet | ooked
like.

Q Do you recall that the Orions case, the hearing was held in
the early part of 1998?

A That sounds about right.
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Q The Departnent of Defense scores their -- which you
represent to be a directed lie test -- different fromthe way
t hat you score tests; correct?

A There are sone differences in their scoring system conpared
to the Utah scoring system

Q The -- in fact, the Departnent of Defense considers al
tests in which the result to -- on one or nore individua
guestions makes it inconclusive or there's a significant
fluctuation across the charts to render the exam nation

i nconcl usive overall; correct?

A | believe that's quite correct. | -- | think that Dr.
Barl and has the position that if there's a lot of fluctuation
over the charts, he personally calls it inconclusive. And I
think that's what he testified to at Orions. But that is not
part of the scoring rules for the Departnent of Defense that
they teach at their school, to my know edge. They teach that
you add themup for all the charts and cone to total scores.
And whet her there are fluctuations fromchart to chart, which

there always are, that doesn't render the examni nation

inconclusive. That's -- and there's absolutely no scientific
support for the proposition that you just read. It's
i ncorrect.

Q And Dr. Barland is enployed full-time in the area of

pol ygr aphy; correct?
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A Wll, that's what he represents. | know he does a | ot of
intelligence work. His position's actually funded by the

Nati onal Security Agency, and he works on a lot of classified
things that may or may not relate to polygraphs. | don't know,
it's classified.

Q And he's performed extensive research on pol ygraphy?

A He has, yes. He's devoted a ot of his career to that
since he studied with ne.

Q And he supervises students in the area of polygraphy?

A |1 couldn't tell you what his supervision duties are. |
don't believe he does that now. In fact, as far as | know, Dr.
Barl and hasn't done any actual polygraph tests for nore than 10
years. He's testified to that.

Q The test that you admnister in -- the direct lie test,
that nmeans they're directed to lie to some questions, so
they're told to lie, and that's the thing to which you're going
to conpare the rel evant question; correct?

A The reactions to those --

Q The --

A -- guestions, correct.

Q Yes. And it's intended that the person say "no"; because
you prefornul ated these questions; correct?

A Yes, they're sinple questions, as we discussed yesterday.

Q And the purpose of those is to get a "no" response?
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A Yes.

Q And you've testified -- well, in the Orions case, M.
Orions actually answered "yes" to one of the directed lie
guestions?

A That's correct.

Q And you indicated that it didn't matter?

A It doesn't matter in terns of scoring the test. It does

matter in the sense that you then tell the person after that

chart that you want themto answer "no. And if they continue
to answer "yes" to a directed lie, it would increase the risk
again of a false positive, because it wouldn't function very

strongly as a control or conparison question. But if a person,

havi ng been instructed to answer "no" on a chart answers
"yes" -- which is rather comon, actually; people get confused
about that -- that is a scorable question; in fact, the

scientific research shows very clearly that it is appropriate
to score that question.

Q Inthe field study that you conducted, everybody answered

no"; correct? They followed your directions?

A Probably not. | think that we didn't -- when you say the
field study, you nean the 1988 --

Q 198s.

A |I'msure that if we went back and | ooked at those origina

charts, we would find sone instances of people answering "yes,"
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because about one out of -- oh, let's see -- it's about one out
of five people at |east answers "yes" to a -- a contro
guestion, whether it be a probable lie or a directed lie. Even
with probable |ie questions, one out of five people I think
answers at least one with a "yes" and then they have to -- that
has to be discussed with them So | think if we went back and
| ooked at it for that purpose, we would find a nunber of

i nstances where people answered "yes," just as we did when we
went back through a series of |aboratory studies to assess this
guestion and published an article about it showing that it's

much nmore common than the government people claimthat people

answer "yes" even though the revi ewed answer was "no.
Q So there are some information that's not contained in your
reports, your field studies and | aboratory results, about
i nconsistent -- or the failure to follow the protocol --

A Oh--

Q -- answer "no" to these questions?

A That particular article is not in these exhibits. | can
certainly produce it, but there's lots of articles we didn't
put in these. The book would be too heavy to carry.

Q Have you -- do you acknow edge that there's a potentia
error -- rate for error caused by additional bad acts with
whi ch a subject is concerned?

A  1I'mtrying to understand that question. |'mnot sure what
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you nean by additional bad acts with which a subject is

concer ned.

Q Additional bad acts, other acts, bad acts during the

exam nation that the person may be concerned about.

A Do you nean they're concerned about other illegal things
that they may have done that are part of the case, or other
illegal things they have done that aren't part of the case, or
just bad behavior that their parents m ght have puni shed them
for? 1'mnot sure what you nean, M. Collins. That's a pretty
broad term "bad acts.”

Q Wll, it's like theft or infidelity, or sonething that may
be enconpassed within the subject of the polygraph exam nation
that may not necessarily be the subject, but may in some ways
be related to the subjects of the polygraph exam nation. For
instance, if you are exam ning a person accused of robbing the
Nat i onal Bank of Al aska, and a couple years prior they had
robbed the First National Bank of Al aska, are you saying that
t hat woul d not have an effect upon the subject of the Nationa
Bank of Al aska pol ygraph exam nati on?

A  No, | didn't say anything about anything not having an
effect. That's your statenent. |'mjust trying to understand
the question. If you want nme to answer that one, the answer
woul d be, if a person is accused of robbing the National Bank

of Al aska, and previously -- and did not rob the National Bank
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of Al aska but robbed the First National Bank of Al aska on a
previ ous occasion, they would have a very high risk of failing
t he question on robbing the National Bank of Al aska, because
it's so closely related. When asked that question, that would
bring to mnd the other thing and they woul d be concerned about
bei ng caught on that one. So that even if they didn't rob the
Nati onal Bank of Al aska but robbed the First National Bank,
they'd be very likely to fail on that question when they were
telling the truth and denying that they didn't rob the Nationa
Bank of Al aska.

Q So there is a potential that there would be an erroneous
result in the National Bank of Al aska?

A Yeah, a false positive error. You mght have an innocent
person who fails and | ooks like they're |ying about the

Nati onal Bank when in fact it's because they're concealing the
First National Bank.

Q Wuat's the --

A But if -- excuse nme. But if you had proper control
guestions that excluded that National Bank of Al aska incident
by tine, just to -- to expand the hypothetical to nmake this

cl earer, suppose they're accused of robbing the National Bank
of Alaska in 1998, and that's what they're being exam ned
about. But in fact, in 1997 they robbed the First Nationa
Bank and didn't rob the National Bank in 1998; if you had a
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qguestion that said, "Prior to 1998, did you do sonething

di shonest or illegal," for exanple, then the First Nationa

Bank i ssue woul d be enconpassed by the control question, and

t he National Bank issue would be enconpassed by the rel evant
qguestion, and then they'd be very likely to pass if they were
truthfully answering about the National Bank of Al aska, and you
woul d have a correct result.

Q And the way you phrased that question right now in your
exanple is exactly the sanme as you phrased the probable |ie,
phrasi ng the question yesterday?

A That is a probable lie question.

Q And the questions that you use in the direct lie don't
focus, they just said, "Ever in the past, have you told one
[ie?"

A Yeah, or make a m stake, or do sonmething you knew was
wong. So if you had the "do sonething you knew was w ong, "
and that enconpassed the tinme period of the First National Bank
and excluded the tinme period of the current accusation, the

Nati onal Bank, then the result would be the sane. And it woul d

be correct.
Q The -- | want to focus -- the test that you adm nistered in
this case was a test -- a directed lie test where every one of

the control questions was a directed |lie?

A That's correct.
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Q And you varied that throughout your career or have you

al ways used that nethod?

A No, I -- 1 used the probable |ie nethod before the directed
lie was devel oped. Cbviously, | -- | began doing these

exam nations in the early 1970s, and at that tine the directed
lie technique had not even been devel oped, to ny know edge. |
used probable |ie questions until -- exclusively until 19 --
about 1984 or '5. | think it was 1985. And that's when, after
M. Kelly that | described yesterday, the probation officer,
and then Dr. Honts tried out sone directed lies in real cases,
then | started trying out one, and that was | think beginning
in 1985. And then as | described yesterday, it went from using
one to using two probable lies and two directed lies, what we
call the hybrid test that we tal ked about yesterday. | used
that for several years until we had gathered enough information
and al so conpleted the Horowitz big | aboratory study with al
directed lies, such that the conbination of scientific evidence
in the | aboratory as well as evidence froma coupl e hundred
cases | think we had in the field, indicated that it would be
preferable to use all directed lies. And | began doing that |

t hi nk about 1992. That's mny best estinmate, maybe ' 91.

Q So you -- by "91, "92, you started using all directed lies?
A Yes, because that's what the scientific evidence indicated

and the field experience indicated, and it would be unethica
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for me to do otherwise if that's the best test. And as a
psychol ogi st, | would be required to use the best test, just as
a physician treating cancer, if he knows of a better treatnent,
is obligated to use it. Can't just use an ol der, |ess
effective treatnent just because he's used to it.

Q Dr. Honts is a colleague of yours; correct?

A  Wll, he's a fornmer student of mne. He is a -- he worked
for me in a post-doctoral capacity. Then he was at the

Depart ment of Defense Polygraph Institute for two and a hal f
years as a research scientist, and then has had academ c
positions since then. But we continue to work together and
wite together and consult together. So in that sense he's a
col | eague, but he was never, you know, a faculty colleague in
t he same departnent.

Q | should define -- and we're trying to define --

A  Yeah. Yeah.

Q ~-- "colleague" in the field of polygraphy.

A Yes. | nean, he's certainly sonmebody that | rely on and
consult with and work with.

Q And the way he directs the -- admnisters the directed lie
test is to include four rel evant questions, one probable lie
control question, three irrelevant or neutral questions, and
two directed lie?

A | don't believe that's currently correct.
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Q At least that's what he --

A He -- he was doing that a few years ago, and | think he did
something like that -- if you read the Gilliard (ph) opinion,
he did it in that particular case, but that is not his standard
procedure these days. He uses all directed |ies.

Q So it's been kind of changing throughout, ever since this
report was issued by you in 1988, where one directed |ie was
incorporated; it's been one directed lie, sonme probable |ies,
or two directed lies, probable lie, or -- and now in yours it's
three directed lies. So it's been kind of like a stormfront,
it's been kind of like clouds building on a stormfront,
pushing forward and changi ng and --

A Wll, with all due respect, | -- | think the weather

anal ogy is not quite correct. This is based upon scientific
evi dence, it's based upon devel opi ng better techniques. It
woul d be nore like, if you want to use a weather anal ogy,

devel opi ng better neteorol ogi cal nodels, better computer

prograns --
Q well --
A -- to inprove your forecasting. And that's based on

sci ence, not on clouds billowi ng in the atnosphere.
Q And Dr. Honts testified that he, you, and he only
identified the Arizona School of Polygraph and the Arizona

State Police using the directed lie, as well as four other
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i ndi vi dual pol ygraphers?

A I'msorry, | don't know what he testified to. |If you're
readi ng out of an opinion, that nmay be what that opinion says.
But certainly that is not a correct statenent.

Q Regardless of whether or not you agree with the studies,
you have to admit that there are studies that represent that
the error rates have varied throughout -- the error rates of
pol ygraphy, the results vary in the field? The field reports,
the field -- | mean, sorry, the field -- the publications
reflect that error rates vary?

A Well, every study is going to have a slightly different
nunber. | mean, you never are going to have exactly the sane
in any study on any phenonenon. Even if it's a replication, an
exact replication, there will be variation. That's the nature

of the world. That's why we use statistical analysis.

The hi gh
And it's true in physics too.

The high would be 90 to 95 percent known error rate?
The hi gh would be closer to 100 percent.

And the | ow would be in the range of 48 percent?

> O » O » O

Forty-eight percent correct; are we tal king about |ab
studies, field studies?
Q W're talking about the studies known -- conducted in

attenpt to determ ne the known potential error rate.
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A Yes, but | -- I"'mjust asking you if you're referring to
field studies or [ab studies or both.

Q I'mreturning -- referring to the literature that's been
publ i shed regarding the error rates. For instance, |ocona (ph)
and Lichen (ph) put the error rate somewhat slightly better

t han chance or |ess than?

A locona and Lichen nmade a | ot of statenents, including, you
know, it's like flipping coins. But that's not an accurate
reflection of the scientific literature. Certainly you can
find some poorly-done studies that have | ow accuracy. But they
are the exception and they are not studies that would neet a
standard of conpetence with regard to using techni ques properly
and conducting research properly. That would be true in any
field, whether it be pol ygraph or biology or psychol ogy or
physi ol ogy. You can do a study poorly and get bad results.

Any i nconpetent person can do that.

Q The -- you used the anal ogy yesterday of testing a stee
sanpl e.

A Yes.

Q And you used -- you extrapolated fromthat to testing

what's going on in soneone's mnd, the psychophysi ol ogi ca
responses?
A No, | didn't. | used the steel sanple as an illustration

of the concept of reliability. Had nothing to do with what's



RASKIN - CROSS 2-30

going on in someone's m nd.

Q The problemw th the steel anal ogy and using that to nake a
concl usi on about whether one is being deceptive or being
truthful is that steel is a physical thing that can be tested,
and the psychol ogical is something that can only be
approxi mat ed? Because you really never know what's inside a
person's m nd?

A  Wwell, first of all, I did not use the anal ogy for that

purpose, or it's a mscharacterization of ny testinony.

Q Well, I'"'musing it now for this purpose.
A Well, | would never do that, so it's just inappropriate.
Q But you used the fields -- the anal yses of blood, hair,

fiber, to buttress your assessnment of the accuracy of

pol ygr aphy.

A The use of hair, fiber, and so on, | did not use to
buttress ny assessnent of the accuracy of polygraphy. The
accuracy of those tests is what they are. The accuracy of

pol ygraphy is what it is. The purpose of that ny was to
illustrate that various types of evidence have various error
rates, some of which are acceptable in court and sone of which
are not, generally. And the type of evidence that | referred
to yesterday about physical crimnalistics is the type of
evidence that's comonly admitted in court. And nuch of it has

very high error rate. \ereas polygraph, which has generally a
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very low error rate, is cormmonly rejected in court. That was
t he purpose of that. It was not a buttressing. It was sinmply
an illustration of how evidence is used.

Q You're an expert in psychophysiol ogy; correct?

A Correct.

Q And the difference between the hair and the fiber and the
blood is that it's physical evidence?

A The evidence is obtained from physical sanples. The tests
are done by individuals, humans.

Q And the purpose for the polygraphy exam nation is
determ ne, in essence, a psychol ogical state by determ ning
physi ol ogi cal evidence; so you're taking evidence and drawi ng a
conclusion with regard to what's going on in a person's mnd,
correct?

A To meking an inference. [It's a psychophysi ol ogica
process. And we don't separate the psycho fromthe physio as
you have done. It's one word.

Q The --

A Because there's an interrelationship between those
processes that cannot be separated.

Q The bl ood sanple, the hair sanple, or even the cocaine
sampl e, or the knife, the fingerprints, is sonething that
physically can be submtted to another |ab for exam nation,

whil e the psycho -- the psyche is sonething that you're -- you
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really can't nmeasure; you're just drawing inferences from
physi ol ogi cal , physical evidence; correct?

A Oh, no, the -- the psyche can be neasured, | beg to differ.
The -- the largest field of applied psychol ogy ever since the
begi nning of this century has been the neasurenent of the
psyche, psychol ogical testing, the neasurenent of it. And you
and | both have taken nore of those tests than we ever wanted

to throughout our Ilives.

Q wll, I'd have to --

A  Measure --

Q -- begto differ with you, because | don't think I've taken
one.

A You've never had a psychol ogi cal test?

Q But that's --

A You never had an intelligence test, a -- an aptitude test,
a -- an achievenent test, an interest test? You cannot go
t hrough our school systemw th having -- w thout having those

things repeatedly. Qur society is pervaded by them So | beg
to differ too, unless you have an unusual experience. But that

is the largest --

Q The --
A Excuse nme, may | finish nmy -- ny answer now?
Q Well, I think we've -- you've nade your point, we'll nove

on.
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THE COURT: Let's let himfinish his answer.
BY MR COLLI NS:
A That is the largest area of applied psychology. It is a
multi-billion-dollar business in the United States.
Q And drawing fromthat then, you have to admit, as you
previously testified, however, it does not neasure |ies?
A "It" meaning --
Q The pol ygraph.
A The pol ygraph is a physiological recording instrunent. The
pol ygraph exam nation is designed to assess truth and
deception, just as an intelligence test is designed to assessed
intellectual aptitude or intellectual functioning.
Q You would have to agree that the -- in the pol ygraph
technique, that it's the exam ner, not the machine, that's the
crucial factor?
A Both are crucial. You cannot have a pol ygraph exam nation
wi t hout either one.
Q The pol ygraph exam ner determ nes the suitability of a
subj ect for testing; correct? The nmachine doesn't.
A That's true.
Q The pol ygraph exam ner formnul ates the proper questions;
correct? The machine doesn't.
A The pol ygraph exam ner, probably in consultation with

whoever requested the exam nation should always be in
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consultation, and with the subject also in ternms of making sure
that the questions are clear.

Q The polygraph exam ner is the one who detects attenpts to
mask or create chart reactions or counterneasures; correct?

A 1'm-- the pol ygraph exam ner attenpts to --

Q Determine attenpts to use counternmeasures or to nmask or
create other reactions?

A  Wll, they may try that. Polygraph exam ners are not very
good at it, as the research shows.

Q The polygraph exam ner is the one who stinulates the
subject to react?

A In part. Mst of the stimulation to react conmes fromthe
subject himor herself in ternms of their concerns that they
bring with themto the exam nation

Q Chart Nunmber CCis a stimulation test, isn't it?

A It's a nunber test. It's --
Q And you --
A -- sonetines referred to as a stinmulation test. | -- 1'd

prefer not to use that term because it's m sl eading.

Q You use that to get a person to react, so that you can
record?

A It's a denobnstration to the person and a nmethod of getting
t he person accustoned to the testing procedure, and it al so

serves a psychol ogi cal purpose of explaining how the test
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wor ks, and by doi ng so, predisposing the person to react
appropriately during the main test. So it serves many

pur poses.

Q And finally, you as a polygraph exam ner interpret the
charts?

A That's correct. Score them

Q The machi ne doesn't do that?

A Correct.

Q The -- when they assess -- test blood sanples, hair
sanmpl es, the knife, they don't draw a psychol ogi cal response
fromthose tests, do they?

A The question answers itself, obviously. Knives don't have

psyches.

Q Neither does the blood? It has -- no --

A well --

Q -- you don't interpret psychol ogical states of mnd --

A well --

Q -- based upon bl ood sanples --

A |1 don't. Ceve Backster mght, but | don't.

Q But you don't know that Cl eve Backster does?

A Well, he does that with yogurt and brine shrinp and things

like that. So he might do it with blood also. He does it with
phi | odendr ons.

Q And dyde [sic] Backster was your teacher?
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A He ran the school that | attended.

Q You exchanged services to attend his school ?

A No. He invited ne to attend his school free of charge, and
inreturn for that nice invitation | offered to teach part of
the course. And then because | felt he was kind enough to
allowne to attend the course free of charge, otherwi se it
woul d have been expensive, | offered to himthat whenever he
wanted ne to, | would come and teach the psychophysi ol ogy part
of this course free of charge, which | did for a nunber of
years.

Q His school is where you | earned how to apply the pol ygraphy
part of --

A | learned sonme things, as | described yesterday, but there
are many things | did not learn there, in fact, many things
that were taught there that | did not agree with then because
they're contrary to psychol ogi cal science, and | don't agree

wi th now.

Q So there's a difference in the field between you and the
Backst er school ?

A Yes, there's a great difference. Wat | do is based upon
psychol ogi cal science, and what M. Backster does -- he's a
very clever man, but he lacks formal education -- is based upon
his own notions and his experience. And sonme of those things

are very good, sone of themare not so good.
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Q So there's inconsistency between the field of polygraphy
and the different school s?

A There are different points of viewin the field of

pol ygraphy just as there are in physics and mat hematics and
bi ol ogy and psychol ogy. That's the nature of the world.

Q In 1986, the Anmerican Psychol ogi cal Associ ation adopted a
policy which called the reliability of polygraph test results
unsatisfactory; is that correct?

A Yes. | was the instigator of that policy. And the fina
wor di ng of the document was in great part wording that |
suggested. And they were drawing particular attention to the
probl em wi th pol ygraphs when they are used in enpl oynent
screening and when they are used in testing victinms of crinmes,
such as rape victins or victinms of assault, and when they're
used in situations where the base rate of deception is very

l ow, such as in intelligence screening applications.

Q As well as there was no acceptability for courtroom use?
A  Oh, no, | don't believe they took that position at all.
The Anmerican Psychol ogi cal Association did not take a position
on the use of polygraphs in court.

Q There are no surveys with regard to the acceptability of

t he use of the polygraph in the court?

A Now you're tal ki ng about sonething different, not the

Ameri can Psychol ogi cal Association --
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I"mtal ki ng about other survey.
-- policy but a survey?

Yes.

> O » O

There have been surveys done. There have been a total of
four surveys of different groups done with regard to pol ygraph
testing, and we described in greater or |esser detail yesterday
t hose surveys.

Q Despite your earlier testinony about the standards, there
are no mandatory standards controlling the adm nistration of

pol ygraph exam nation, are there?

A Yes, there are. There are standards that the federa
governnent inposes on all of its exam ners. Each agency has
its own standards, plus general standards taught at the

Depart ment of Defense Polygraph Institute. There are standards
that are mandatory if one is licensed in a state, conducting
the exami nations in that state. And | have mandatory standards
that I nmust conply with in the two states in which |I'm
licensed. And | do the sane wherever | am whether --

Q The --

A -- I'mrequired to or not.

Q The federal governnent's position is that polygraph

evi dence is not adm ssible in court?

A | don't think that's correct. The Departnent of Defense

Pol ygraph Institute teaches to its examners howto lay a
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foundation to get pol ygraphs introduced. The federa
governnent, as you know, is a very large organization. The
Departnment of Justice has a policy generally the -- that they
shoul d not be used as evidence, but that policy is a matter of,
as | understand it, individual choice when it conmes to a
particular U S. attorney with a case. 1've had two U. S
attorneys in the | ast several nonths contact me fromthe U S.
Departnment of Justice asking for mnmy assistance with regard to
i ntroduci ng pol ygraph evidence in federal cases that they were
handl i ng.

Q Wwo were those two U. S. attorneys?

A | have to think for a mnute. |[|'ve got the files sitting
at home. One of them!| know | can't renenber, because we've
only had the phone conversation and |'ve received no witten
docunents. | have notes on the conversation at honme. The

ot her one -- we've had a nunmber of conver- -- Steven Handler is
his name, Ha-n-d-1-e-r.

Q In fact, you have not been hired?

A | have a retainer or consultant agreenent signed and
executed and on file with that departnent, yes. | have been
in that sense.

Q Steven Handl er can be contacted how?

A At his office in Washington, D.C

Q Departnent of Justice; which division?
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A Fraud Division, as | recall. But the case |I'mworking on
is acivil case.

Q The Anerican Pol ygraph Association and the Associ ati on of
Pol i ce Pol ygraphi sts have no authority that nmenbers conply;
it's a voluntary conpliance, correct?

A Conpliance with what? | don't -- | don't know what

you're --

Q Wth the standards of control of adm nistering the

pol ygraph exam nati on.

A \Well, the Anerican Polygraph Association, I'mnore famliar
with themthan with the Police Polygraph Association. But the
Little APA, as we call it, Anmerican Polygraph Association, has
standards and it has ethical guidelines. And if a person

viol ates those and a conplaint is brought to the associati on,

t hey can be severely sanctioned and actually renoved -- have

t heir nmenbership renmoved. So they can control their people,
and they have done so in the past, of term nating nmenbership,
as | understand it.

Q There are about 2,000 pol ygraph exam nati ons who do not
belong to either of the societies?

A 1 don't know | don't know what the nunbers are, | don't
know t hat anybody knows the nunbers, because | don't know t hat
anybody knows exactly how many pol ygraph exam ners there are in

the United States, since the npjority of states don't require
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i censing.

Q And so we don't know how many people are nmenbers --
according to your testinony, we don't know how many people are
complying with the standards and how many peopl e are not
conplying with the standards?

A That's true. And I"'msure that's true in every profession.
We don't know how many nedical doctors fail to conply with
standards and so on. That's why there are lawsuits all the
tinme.

Q And it's correct there are no mandatory gui deli nes
regardi ng the sel ection of polygraph exam ners?

A No, | don't think that's -- when you say sel ection, you --
I"mnot sure what you nean. |[|'d have to --

Q People who will becone pol ygraph exam ners.

A Well, again, it depends upon under what auspices. |If they
are federal exam ners, then there are guidelines. There are
sel ection procedures. There are requirenents to be able to
attend the Departnent of Defense Polygraph Institute. There
are general requirenents inposed by the Anmerican Pol ygraph
Associ ati on about the qualifications of people who attend
training schools, and then you have licensing regulations in
various states, and those |licensing regulations specify who can
or cannot becone an exam ner, what the requirenents are. And

t hen you have unregul ated pl aces where a person such as



RASKIN - CROSS 2-42

yourself could decide, well, 1've read this material and |
think this is interesting, and 1'd like to becone a pol ygraph
exam ner, and go out and buy a pol ygraph instrument and start
doi ng them t onorrow.

Q And the APA code, the American Pol ygraph Association, with
regard to the application or the use of the techni ques that
they stated that nenbers are directed to use only those test

t echni ques and question formats which are considered generally
acceptable within the profession?

A |1 don't knowif you' re reading fromsonething, but I'd have
to look at it to verify what you just said.

Q You don't know what the APA code is regard -- in the use of
t echni ques then?

A | believe that they advocate that one should use only those
t echni ques that have been denonstrated to be effective. That
woul d be a reasonabl e position for any organi zation with regard
to any technique.

Q You' re not a menber of the Anerican Pol ygraph Associ ation,
are you?

A No, I'mnot.

Q In fact, you have stated that you will make it your
business to tell others what a poor organization it is?

A Could you show ne that statenent?

Q You don't recall that statenment?
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A  Wll, I don't know that | nmade a misstate- --

Q Aletter in 1992 --

A  Pardon ne?

Q -- after your application was rejected?

A No, ny application was not rejected, first of all. That's
a inaccurate statenent. | withdrew ny application because |

was asked by the | eadership to apply for nenbership, and they
assured ne that this organizati on had becone nore anmenable to
scientific discourse and open discussion. And so against ny
better judgment, but because of pressure fromthe current
president and the past president and a few others there | said,
"Ckay, I'Il join," because they said, "W need people |ike
you. "

So | submitted an application. And then when one of the
peopl e on the board of directors, who has al ways been
antagoni stic to science and to nyself and nmy | aboratory, made a
point that they were going to look into public statenents |'d
made which were critical of the polygraph profession, because
many of them harbor resentnment for ny role in the Senate
hearings and drafting of the Enpl oyee Pol ygraph Protection Act.
They said, "We're going to take that into account when we
process your application.™ So | wote them back and said, "I
will not belong to an organization that's going to censor what

| have to say, because as a scientist and an acadenmic and as a
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pr of essi onal person, | have an obligation to speak out on
issues that | think need to be discussed publicly. And

t herefore, please send nme back my application and ny
application fee."

Q You don't recall telling themthat you' re going to tel
people this is a -- an unethical organization?

A Wll, I don't know if | used that word, "unethical.” | did
indicate that 1| would tell people that that is how they operate
and that they are not an organization that will enbrace ful

di scourse and constructive criticism

Q The Departnent of Defense and the Anerican Pol ygraph

Associ ation nmerely establish custons and habits to follow,
correct? Follow the teachings of the Departnent of Defense?

A Customs and habits? | -- that's sonmething that |'m not
famliar with. They have guidelines and they have rul es.
Particularly the Departnent of Defense, as you know, is

rul ebound by everything. So I don't know what you nmean by
custons and habits.

Q In applying -- in howto apply the polygraph exani nati on.

A They have very specific witten guidelines. They have
training materials that if we stacked them up woul d probably be
about three feet high here, at |east, nanuals.

Q So you're disputing that neither the federal governnent or

t he American Pol ygraph Associ ati on have formally established
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standards for use within their own organi zations the
instructions on how to adm nister the test?

A That's -- | think if | understood what you just said,
that's just what | said, which is contrary to what you had said
before. So I'mnot sure what you're saying now.

Q The Departnent of Defense, you admt, teaches a different
scoring nethod than the one that you use?

A It is somewhat different, but in recent years it has been
nmoving nore and nore toward the U ah system based upon
scientific research. | think it's an increnental process. As
you know, federal agencies, and particularly the Departnent of
Def ense, are slow to change; but they are changing and they are
nmoving in the direction of science. And when --

Q That's based upon --

A -- they nove -- excuse me -- when they nove in the
direction of science, they nove in the direction of the U ah
met hod, because it's based on science.

Q That's based upon your estimation of how the field of

pol ygraphy is progressing?

A That's ny description of what | understand.

Q It's not based upon any publications by the Departnent of
Def ense?

A Well, Department of Defense would never publish a statenent

like I just nade. They would sinply revise their procedures.
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Q The Ofice of Technol ogy Assessnment in 1983 concl uded --
well, back up a little bit here. Exhibit E --

A Yes.

Q -- page 97 --

A Yes.

Q ~-- it listed the accuracy, average accuracy rates based on

Six prior reviews, that it ranged from 64 percent to 98

percent ?

A \Were are you reading from so | can find it.

Q Colum 1, page 97.

A Yeah, but there's a whole bunch --

Q The bottom --

A -- there, so --

Q The bottom very last, where it says "Six prior reviews..."
A Oh, I"'msorry, yes.

Q So the average --

A Yes.

Q -- accuracy ranged from 64 percent to 98 percent?

A That's what it says.

Q And then at the top of colum 2 it states that correct

guilty detections ranged from 70.6 percent to 98.6 percent?
A Yes. But you have to recognize that that is including
i nconcl usives as incorrect results, and that's not appropriate.

It's m sl eading.
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Q So that is an invalid statenment then, because you say

it's --

A No, it's not an invalid --

Q -- based in inproper --

A No, it's not an invalid statenent in the sense that the
nunbers are incorrect. But it conbines inconclusives and
errors as if they were the sanme. There was extensive

di scussi on about this at the advisory panel. And the person
who finally wote this, wote it that way, it was not what sone
of the scientists felt should be done. But -- so that's why
one has to go to the second half of each of those paragraphs
under "Ten individual field studies" and "Fourteen individua
anal og studies" to get the correct nunbers. Because those are
t he actual errors, not a conbination of errors and

i nconcl usives. So that --

Q So the data was -- in sone of the surveys was held to be
invalid and that it was manipulated to adjust it to this 86.3
percent; is that correct?

A That's not what | said. | didn't say anybody mani pul at ed
anything. Wsat | said is they incorrectly included the
inconclusive results as if they were errors instead of keeping
t hem separate. So it's -- when you read that, if you don't
know that's what they did, then you would be nmisled into

t hi nking that there were that many errors. But if you read the
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bottomtwo |ines on each of those, then they tal k about the
actual errors. And though -- that is clear.

Q The correct innocent detections range from12.5 to 94.1
percent and averaged 76 percent; your testinony just now, does
that apply to that sane statement?

A Yes, it does. The first two statenents in each of those
sets conbi nes inconclusives and errors as if they were the
same. The second two actually describe the error rates

t hensel ves, which is a direct and clear statenent.

Q So a person reading that woul dn't know?

A \Well, it depends on which person. | know, people who

wor ked on this report know, people who are famliar with this
literature woul d probably know, especially if they read the
chapters which present the data from which these concl usi ons
are drawn. But others such as yourself m ght be m sl ed.
That's why a nunber of us said it shouldn't be witten that
way, but the person who wote the report decided to do it that
way anyway.

Q And the paragraph that follows the table reads, doesn't it,
"The wide variability of results fromboth prior research
reviews and OTA's own review of individual studies makes it

i npossible to determine a specific overall quantitative neasure
of polygraph validity.” And "The preponderance of research

evi dence does indicate that, when the control question
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technique is used in specific-incidents" polygraph detection
deception rate -- detection -- polygraph detects deception at a
rate better than chance, but with error rates that can be
considered significant? That's what it reads, doesn't it?
That's out of the --

A That's what it says, yes. And that's |I think a reasonable
characterization of things in 1982. |It's not representative of
the situation today.

Q Inthe Gallup poll, the material related to that, you've
testified that what's really inportant is you take -- don't

| ook at the whol e average nunber, | ook at this particul ar
secti on because that nunber is greater, with regard to response
nunber B -- or letter B?

A | don't believe | said that. | said that if you | ook at
the first colum, it does not separate the results according to
whet her the person was know edgeabl e about pol ygraphs. And the
second colum presents the results separated for those who are
the informed, and that the latter is a nore accurate indication
of the relevant community. But even the forner, including
peopl e that are not very know edgeabl e, shows a strong -- shows
a strong preponderance of favorable attitudes.

Q So you --

A So either way you look at it, it's favorable to our

pol ygraph, but if you're | ooking toward the Daubert factors,
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where you shoul d be assessing the relevant scientific
community, the relevant community is the inforned comunity.

Q You are mnimzing the overall 60 percent --

A No, I'mnot minimzing it.

Q ~-- and accentuating the 80 percent?

A | amsinply doing what | just described. |If you take the
unsel ected group, it's a total -- a total of about 63 percent

t hat have favorable attitudes, which is far better than half.
And that includes people that are not very know edgeable. But
if you ook at the well-informed group, those who know enough
to give an informed opinion, which is what | think any court
woul d want and what Daubert certainly clearly suggests, then
the 83 percent figure is the nore appropriate nunber. 1'm not
mnimzing anything. [I'mjust sinply explaining the

di fference.

Q The United States Suprene Court reviewed the materi al s,
some of which are included in your exhibits here. And the

maj ority opinion concluded that to know the -- that there was
in the scientific conmmunity extrene pol arization of those in

t hat comunity?

A That's true. There are sonme very vocal critics and there
are sone very vocal proponents. That describes polarization.
And | would say that is characteristic of all the fields of

science when it conmes to anything that has substantia
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application in society and where there is a range of opinion.
That's typical of science; it's not peculiar to polygraph.

Q The United States Suprene Court concluded that -- they
reviewed that in sone instances the control question technique,
t he accuracy of the control question technique was letter --
little better than the flip of the coin?

A Wll, they were quoting fromDr. Lichen. That's not a
scientific study, that's a -- a pejorative conment by Dr.

Li chen. But that was -- sone nmenbers, | think you'll find,
that were four nenmbers who signed on to that, and there were --
there was one who wote a blistering dissent, Justice Stevens,
and there were four other nenbers who were pretty | ukewarm and
sort of apprehensive about endorsing that and said that issue
should be revisited. So it's not a majority, and it's sinply
repeating a statenent made by Dr. Lichen, which is not
surprising comng fromDr. Lichen

Q And you would agree that the United States Supreme Court
found the governnental use polygraph, however, is primarily
restricted to the field of personnel screening and to a | esser
extent as a tool in crimnal and intelligent investigations,
but not as evidence in trial?

A That's generally how the federal governnent uses it.

Q And you relied upon the federal governnent's Departnent of

Def ense and ot her aspects of the federal governnment to buttress
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your clainms with regard to polygraph in early parts of your
testi nony, haven't you?

A Well, used published research fromthe federal governnent,
scientific research, to understand the science in the current
situation. That has nothing to do with policy, which is a
political decision, not a scientific decision.

Q Isn't it true that a polygraph exam ner can only supply the
jury with another opinion about whether or not that the
defendant is telling the truth?

A  No, I"'mnot sure that that's all a polygraph exam ner coul d
do or whether a pol ygraph exam ner would be allowed to do that.
It would depend. But presentation of a polygraph exam nation

i nvol ves nore than just a -- a final one-line opinion. It

i nvol ves a description of the technique and the procedures
used, the questions asked, the exam nee's responses in relation
to the case facts, and so on. | nean, it's a lot, as we tal ked
about yesterday. And what you stated is just perhaps a fina
concl usi on which m ght or not -- mght not be allowed. 1 don't
know. That's up to the Court.

Q In the case of United States versus Crombie (ph), the test
adm nistered in that test was a control question test?

A  As | recall, it was a -- what we would call a hybrid test.

| believe it had one directed |lie and two probable lie contro

guesti ons.
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Q One directed lie?

A | believe. 1'd have to go back and | ook at the actua
charts. But the exam nation was conducted by Tom Ezell, a
former | aw enforcenent exam ner, and | believe he used one

directed lie and two probable lies. That's ny recollection --

Q@ Not --

A -- subject to verification.

Q Not the test that you used, the three directed lies?

A That's correct.

Q New Mexico is one of those states that specifically all ows
for the adm ssion of polygraph evidence; correct?

A That is correct. Under specified guidelines.

Q So the legal comrunity in New Mexico is famliar with the
state laws --

A | would hope so.

Q ~-- regarding --

A Not all of them the legal community is, because the |arge

majority of attorneys don't deal with matters that involve

pol ygr aph.
MR. McCOY: | just want to inquire as to how | ong
counsel intends to continue. | could use a m d-norning break.
MR. COLLINS: 1've got half an hour, 45 m nutes.

THE COURT: \When do you want to take the break?
MR. McCOY: Right now.
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THE COURT: All right.
MR. COLLINS: That's fine.
THE COURT: This will be the m d-norning break then.
What do you need, 12 m nutes?
MR. McCOY: Yeah, that'd be fine.
THE COURT: Be in recess.
THE CLERK: Al rise. Court now stands in recess for 12
m nut es.
(Recess at 10:22 a.m, until 10:35 a.m)
THE CLERK: Al rise. H's Honor the Court, this United
States District Court for the District of Alaska is again in
session. Please be seated.
THE COURT: M. Collins, go ahead.
MR. COLLINS: M. MCoy is review ng sone exhibits that
I handed him If I may have until he's --
(Si de conversati on)
BY MR COLLI NS:

Q Dr. Raskin, can you turn your attention to the charts --

and unfortunately, | don't think the Court can see with as nuch
clarity as may be evident in -- fromyour position. But these
are exhibits -- these are charts that were created during Ms.

Wal ker's pol ygraph exam nation; correct?
A Yes, except these are shrunken-down versions.

Q Oay. And the judge in the notebook has copies of these at
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t he back of the book; correct?

A Yes, | believe so.

Q And each chart has a nunber on them correct?

A Yes.

Q The top chart, which is Defendant's Exhibit CC, is the

initial exam nation, the nunber test?

A Correct.

Q And that's noted up at the top; correct?

A Yes.

Q \Vhere there's a green mark -- do you see that?

A Yes.

Q That's chart nunmber 3; correct?

A Yes.

Q That's the chart that you did not score; correct?

A That's correct.

Q That's the one you threw out?

A |1 did not score it. | didn't throwit out. It's there.
Q Wll, you did not use the results?

A Yes.

Q Chart nunber 1 is this one that's got the little |aser beam
on there?

A Yes.

Q Chart nunber 2?
A Yes.
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Q Chart nunber 47?
A Yes.
Q Chart nunber 5?
A Yes.
THE COURT: \What's the exhibit nunber of this?
MR. COLLINS: | haven't marked it as an exhibit. | can
do that so that -- since the Court has copies, | wasn't going

to admt, but if the Court wants ne to mark it for evident- --
THE COURT: You don't have to offer it, but you should
have it marked.
MR. COLLINS: 1'll put Plaintiff's Exhibit 8 on it, Your
Honor .
THE COURT: Thank you.
BY MR COLLI NS:
Q Chart nunmber 1, where the red dot is, that's the -- this
thing doesn't die on ne -- the blood pressure |ine?
A Yes.
Q And the top two are the respiration |ines?
A Correct.
Q And focusing, the top, the TR, the thoracic respiration
line, there's a peak that has a black bar at the top; that's
because it's capped out, correct?
A  Capped out?

Q | nmean, it -- there's a black bar?
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A The black bar nmeans the top was edited off because it went
outside the wi ndow there, basically. And for purposes of
presentation in the printed form it's easier to interpret the
chart if you cut that off and indicate that's what was done,
which is what the black bar is.
Q And there's another black bar on the abdom nal respiration?
Maybe if you just |ooked at the ones that you have, you m ght
be --
A Yeah, it might be easier for ne to just follow along with
mne. So we're on chart 17
Q Chart 1.
A  No, there isn't on the abdo- -- we're talking at D2, is
that right? At D --
Q I'msorry, fromny distance | saw it as a black bar, you're
correct. There's no --
A No, there's no alteration there.

MR. COLLINS: The Court has chart 1 in front of it?

THE COURT: Yes.
BY MR COLLI NS:
Q At the blood pressure line --
A Yes.
Q ~-- been control directed lie question D2 and rel evant
guestion 3, which is noted by an R3, and directed lie is D3;

correct?
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There's a solid black bar there; correct?

Yes.

A Yes.

Q The blood pressure has a solid black mark --
A  W'Ill have correct -- it's not D3, it's D2.
Q I'msorry, is that D2?

A Yeah.

Q D2 and R3?

A Correct.

Q

A

Q

In chart nunmber 4, we have two solid black bars in the
bl ood pressure graph; correct?

A Correct.

Q And in chart nunber 5, there's a flat line on the

pl et hysnmogr aph?

A Yes.

Q Let nme -- back to blood pressure, Ms. Wil ker wasn't
fibrillating on D -- at that point, was she?

A 1'msorry, was she what?

Q Her heart wasn't beating at a rapid rate?

A No, she had a -- as | recall, a novenent there, and you can
see that | marked right there, thereis alittle "W,"

i ndi cates that there was a novenent here, and that novenent
artifact was edited there so that it wouldn't take up nobst of

the range of the display. And it was marked by a novenent, and
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then | gave her an instruction, you see an "I" here, and that
indicates that | instructed her to try not to nove her arm or
somet hing |ike that.

Q In chart nunber 4, there are two such bars?

A Yes.

Q And in chart --

A But -- but the novenents were not apparent, | think.

That's why there's no instruction. They were just brief blips
on the cardio tracing, which can be caused by just a little
twitch of the arm

Q And that would cause the little -- it doesn't record at
that point then? You edited that out?

A | edited that out. |If you look at the raw recordings,
you'll see the tracing go up down there, and it's edited out.
And indicated that it's an edit by that bold bar there. The
notation at the front that you have in green here shows that.

It says edits indicated in bold. So that the -- anybody can
see what | did.

Q So the version of the charts the defense turned over to the
governnment are the edited charts?

A Yes, because they're the easiest ones to see.

Q The original charts were not turned over --

A No, but --
Q

-- to your know edge?
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A -- they could be nade available. They're just |ess useful.
Q They were not nade available to the governnent prior to
this hearing?

A 1 guess not. | may not have even given themto M. MCoy,
because they're nore difficult to read. That's why the edits
are done. Actually the best way to do it is on the conputer,
to viewit on the screen, so that you can expand it and see it
even nore clearly. And that's how | score the charts, using

t he conputer

Q In your -- you previously testified that -- well, let's
define the term A blind reviewis one conducted by a

pol ygraph exam ner done after the polygraph was adm ni stered

t he subject and the review was done by soneone who was a part
of that exam nation; correct?

A  Sone i ndependent exam ner.

Q And --

A Although you could do a blind review by sonebody who
actually did the exam but he doesn't know which exam he's
revi ew ng.

Q And you' ve probably testified that blind reviews tend to be
nore conservative than the original exam ner, because they
don't have the full information in front of then? |Is that
correct?

A Yes, that's what our research shows.
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Q And so there would be a tendency for nore inconclusive
results on the independent evaluation as on the original?

A Yes, that's a very commopn pattern in those studies.

Q And you've also shown -- testified that there's an
extrenely high degree of reliability when independent

eval uators score the sanme sets of charts w thout any other
information, just the charts thensel ves?

A Wth the caveat that they are properly trained and
experienced in scoring the charts and use the sanme scoring
system Cearly sonmebody not properly trained or sonebody who
uses a totally different systemthat produces different Kkinds
of results would be nore at variance, or sonebody who scores

t hem who has a particular outcome in mnd and is not objective.
Q So you're saying that the results will vary dependi ng upon
whi ch scoring nethod that they choose to use?

A They would vary sonewhat. It depends upon the scoring
system For exanple, if the -- if | scored these using the

Ut ah system and sonebody el se scored them using the Uah
system and they were trained and experienced in that system
and did it objectively, they should come up with pretty simlar
results. If they were not objective, they could come up with
any result they wanted to and that woul d be not very ethical,
but unfortunately, that could happen. And then if they used a

system which is somewhat different, if they used the straight
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U S Arny systemas it is now, it's simlar enough to the Utah
systemthat it would probably be rather simlar again from
somebody who's trained and experienced and objective. |If they
used the Backster system then we have serious problens.

Q So there are a variety of scoring systens used?

A  Wll, yes. Some are nore scientifically validated than
others, and that's the issue. |If you use a scientifically
val i dated system then the results should be simlar. 1f you

use one that's been shown not to be scientifically valid or one
t hat doesn't even have any studies supporting it, then al nost
anyt hi ng coul d happen.

Q You suggest that that -- the subjectivity of the exam ner
coul d have an effect upon their evaluation of soneone else's
pol ygraph exam nati on?

A It could. | nean, inthe -- if they are scoring charts

Wi th a preconceived outcone, then they could assign whatever
nunbers they want. Wuldn't be correct, but |I've seen people
do that. Just as they do it in other fornms of forensic

evi dence. Sonetines people do things they shouldn't do.

Q So a person's subjective -- or let's define the subjective.
If a person knows by whomthey're hired, knows for what purpose
they're hired, either to debunk or to invalidate or to find

i nconcl usive or deceptive, or if they're hired to find a person

truthful, could have an effect upon how they score the exan?
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A Wll, if they're the kind of person who will be hired to do
what you suggested, then they m ght do what you suggested. |If
they're a truly professional person and they do what they
shoul d do regardl ess of the hopes and w shes of the person who
hired them then it shouldn't affect themon a -- when |I'm sent
charts, | look at themfor what they are, and nore often than
not, the results | give to the person who hired me when I'm

revi ew ng somebody else's are not helpful to them And | say,

"I"'msorry, | just can't support this, and I can't be of any
nore help, and I'lIl see you later,"” so to speak. But other
peopl e, |I've seen instances where they come up wi th whatever

result the person hired themwants themto cone up with, and
they continue to do the work and get paid. And that's not very
desirabl e, but unfortunately, there are people like that.

Q Do you believe that in the field of polygraphy there are
hired guns?

A Just as they are everywhere else. 1In the field of DNA
fingerprint testing, blood, you nane it, there are people who
have high ethical standards and are very conpetent and carefu
and there are people who fall short of those standards.

Q And a hired gun is soneone who's hired by a party to
produce results favorable to that party?

A  Well, not hired to produce those results, but hired with

t he hope they'll produce that result, and they produce that
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result in spite of what they should have done. That's a hired
gun. If they produce the result that was desired but that is
the correct result, that's fine, that's the way it ought to
work. O if they are willing to say, "I'"msorry, but | cone up
with findings that are not hel pful to you," that's what should
be done if that's what they're -- the majority show. The hired
gun is the one who ignores what's correct and sinply provides

the result paid for

Q Polygraphy is -- an examner is intended to interpret the
results -- make interpretations from physi ol ogi cal reactions;
correct?
A Yes.

Q And drawing inferences fromthose reactions; correct?

A The reactions in the context of the test, the exam nation,
t he question structure, and so on, yes.

Q And in essence, the exam ner then nmakes the determ nation
of how many points to score on the exam nation; the computer
doesn't do it?

A Right. You -- you may use the conmputer to display it so
you can see it better, and in fact, the conputer system| use
actual |y makes the neasurenents for me of anplitudes of things
like how big the GSRs are, so it's easier for ne to apply the
rules. And | do it with the aid of the conputer. But I

ultimtely enter the nunber.
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Q The chart nunber 3 was not used because the conputer
mal functi oned; correct?
A Correct. It just did sonmething strange during the
collection of the chart, and | couldn't rely on what was there.
Q | asked you earlier about a letter that you wote to the
Ameri can Pol ygraph Associ ation and you asked ne to provide you
a copy.

MR. COLLINS: Approaching the witness with Plaintiff's
Exhi bit 6, Your Honor.
BY MR COLLI NS:
Q Do you recognize Plaintiff's Exhibit 67
A Yes, | wote it in -- on the 10th of June 1992.

Q On the second page above your signature, latter part of the

par agr aph - -

A Latter part of which paragraph?

Q The paragraph above your signature.

A Wll, there's a three-line paragraph.

Q Above that one.

A Ckay.

Q To sunmarize -- or maybe you can just read that |ast part.

| don't want to put words in your nouth since you' ve put your
words on paper. What did you wite there about the Anerican
Pol ygraph Associ ation?

A  Wll, the whole letter deals with the American Pol ygraph
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Associ ati on.

Q Wwll, I"'mtalking about that paragraph.

A  Oh, that --

Q The one before you sign off.

A You want nme to select that one. Do you want ne to read the
entire paragraph?

Q Is that what you wote?

A | wote the whole letter.

Q Yes. And would you read --

THE COURT: M. Collins, the letter is not in evidence,
and if you're going to put it all in evidence, fine. If you're
not, then he should be allowed to explain the context of the
par agraph that you're asking himto read.

MR. COLLINS: 1'll nove for the admission of Plaintiff's
Exhi bit 6 then, Your Honor.

THE COURT: Hear no objection; admtted.

(Plaintiff's Exhibit 6 admtted)
BY MR COLLI NS:
A And now, what did you want ne to do?
Q The last paragraph, you tal k about how you think that the
Ameri can Pol ygraph Association isn't -- is not worthy of --
A 1'll read it, and the --
Q Yes, why don't you read it.

A After giving a little preanble as to why, | then stated,
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"It is clear to me that the Anerican Pol ygraph Associ ati on and
its nenbers do not enbrace the scientific and professiona
standards that are necessary characteristics of an organization
with which I will be associated. Furthernore, they apparently
do not even believe in the principle of free speech as enbodi ed
in the First Arendnent to the Constitution of the United
States.” That's based upon what | had witten before.

"This episode is just another instance of the behavior
about which | have conplained in the past, and | shall add it
tomy list of criticisns and all future comments that | have
t he opportunity to nake about the American Pol ygraph
Associ ation and its nmenbers. Your association certainly does
not deserve recognition as a professional or scientific
organi zation, and I will so state at every opportunity, in
private and in public. Wth this letter | hereby w thdraw ny
application for menbership in the Anerican Pol ygraph
Association. | expect to receive a pronpt refund of ny
application fee of $100."

Q So nowin court today, you' ve repeated your statenent
contained in that letter; correct?

A 1 just read sonmething. |Is that what you're referring to?
Q | said, you' ve been given an opportunity to repeat the
statenments that you said you would make in that letter;

correct?
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A That's correct, and |I've made them at other tines too,
because the Anmerican Pol ygraph Association is devoted to
furthering the polygraph profession and furthering the economc
interests of its nenbers, and that's certainly a -- a valid
thing to do. But when that cones in conflict with scientific
criticismand responsible professional criticismin public,
they don't like that, and they therefore |ike to keep people
fromdoing that. And that's what they clearly were intending
to do with me and that's why | made those statenents and

wi thdrew ny application. That doesn't nean they don't do some
good work, because they do. But |I have a higher standard and

| -- that's why | belong to scientific associations that don't
have those econom c conflicts.

Q You wote a letter to the U ah Pol ygraph Associ ati on which
you don't have a date on. Do you recall witing that letter in
whi ch you --

A M resignation letter, or offer to resign or sonething |like

t hat ?
Q Right.
A Yes.

MR. COLLINS: If | may approach the witness, Plaintiff's
Exhi bit 7, Your Honor?
THE COURT: You don't need perm ssion in a nonjury

situation. Just call it to the attention of the record.
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BY MR COLLI NS:
A Yes, | wote this letter. | think it was -- well, there is
a date. It's unfortunately not on the first page but it is on
t he second page. It's 16 Cctober 1985.
Q And at that tine you wote that letter, you were
acknow edging the flattery of having been voted the person
who' s done the nost damage to pol ygraphy?
A 1'lIl -- 1'"ll read you the operative thing.
Q Wiy don't you read the underlined portion there.
A Yeah. It -- well, the -- the whole sentence says, let ne
begin -- you know, after an introductory paragraph sayi ng what
t hey had done: Let ne begin by stating that | was very
flattered to have been officially accorded the honor of being
identified as the person, quote, doing nore harmto the
pol ygraph profession than anyone el se, unquot e.

MR. COLLINS: 1'd nove for the admi ssion of Plaintiff's
Exhi bit 7, Your Honor.

MR. McCOY: Rel evance.

MR. COLLINS: It's relevant to M. -- Dr. Raskin's
standing in the community that -- which is a part of the
factors, the -- his opinions as to polygraphy in the conmmunity

and how those opinions are not held by others in that
conmmuni ty.

THE COURT: "Il admt it. |l think it's relevant to the
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i ssues that have been brought out at this hearing, not
necessarily everything that you ve directed to that. | think
the Court has to decide for itself what weight and -- to accord
it, but I think it is admssible. That's 7, is it?
(Plaintiff's Exhibit 7 adm tted)

MR. CCOLLINS: 7, yes, Your Honor.

MR. McCOY: And if | could just ask counsel to provide
me with copies at the end of the day.

MR. COLLINS: | will provide a copy, yeah.

THE WTNESS: Wuld you Iike these back?
BY MR COLLI NS:
Q The Anerican Pol ygraph Association, as you put in
Plaintiff -- in Defendant's Exhibit U, lists a nunber of
school s where the art of polygraphy is taught?
A \Were pol ygraph examners are trained to do pol ygraphs,
yes.
Q Correct. Only one school teaches the directed |lie nethod;
correct?
A |1 don't think that's correct. | think three of the schools
listed there, at least three, teach it. The Arizona School of
Pol ygraph Sci ence, the Departnent of Defense Pol ygraph
Institute, which is on the second page, and the Canadi an Police
Col | ege, which is on the second page. | know that all three of

those teach it and there may be others. | don't know, | don't
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keep up on their curricul um

Q Dr. Honts then was incorrect when he said it was the

only -- Arizona School of Polygraph Science was the only
school ?

A Wll, I don't know when he said that. There -- |I'msure
that -- that nmay have been true sone years in the past, but as
of today, | don't think that's correct.

Q Intestinmony in Gilliard in 1998 was when he made the

st at enent .

A  '98? | think that Gilliard was prior to "98. | think the
opinion you're referring to may be an appell ate opinion, but I
think the actual testinmony was earlier than that. It was |
think either in "96 or -- somewhere around there, nmaybe '97.

Q You've testified that you' ve been involved in revi ew ng

ot her exam ners' results and testified about your review of
those results as well as testifying about the exam nations that
you had adm ni stered; correct?

A  Well, to answer the first part, sonetinmes | testify about
ny review, and nore often than not | don't, because nore often
t han not, when | review sonebody else's -- and asked part -- as
part of a request to help get such evidence adnmtted, | cannot
support the techniques used and therefore | can't proceed any
further, and so | don't testify about them But sonetines I

do. And then as far as ny own, occasionally | have the
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opportunity to testify.

Q You testified in a case, United States versus Green, out of
California, where you revi ewed soneone el se's exam and you

call ed the defendant truthful, whereas after the defendant was
correct -- convicted; correct?

A No, that's not correct. | reviewed exam nations conducted
on three individuals by another examner. And | found that one
of the defendants had a truthful outcome. The origina

exam ner had said they were all truthful. | found that another
of the defendants who had been tested and then retested was

i nconcl usi ve and maybe -- nmaybe deceptive on one test and

i nconcl usive on the second one. And the third individual

found to be deceptive and therefore could not support the use
of that by his defense counsel. | testified at trial in
federal court at San Diego, California before the jury on those
matters. And the one individual whose results clearly

i ndi cated truthful ness, who was an attorney who had been
somehow drawn into sonething that he wasn't aware of, was
acquitted by the jury. That's the one | found clearly
truthful. And the other two, as | recall, were convicted.

Q You testify -- you scored M. Geen as truthful to all the
guestions; correct?

A  No, that's not true at all. M. Geen was the one that |

found deceptive, clearly deceptive. It was M. Renbach (ph),



RASKIN - CROSS 2-73

the attorney, that |I found truthful and he was acquitted.

You' re reading froma docunent prepared by Dr. Barland which
has a great deal of absolutely erroneous, factually incorrect
information. And | have formally notified Dr. Barland of that,
and |'"msurprised it's still being used, because it's

sl ander ous.

Q Wll, let's focus then on a case that | think we can agree
upon. You testified -- we'll back up. You know Mark Hof f man,
M. Hof fman out of U ah?

A Well, | interviewed M. Hoffrman one tine in the prison
after he had been convicted. And | wote an article about that
interview for the Utah Bar Journal

Q You review --

A It's nmy only contact with him

Q You reviewed his pol ygraph exam nation; correct?

A That's correct.

Q And you found himto be true -- well, maybe | ay the context
for the Court. There were -- there was a case in the 1980s of
a gentleman trying to pass off forged docunents as relating to
the history of the Mornon Church; correct?

A He did nore than that. He was probably the greatest and
cleverest forger in the history of the United States, perhaps
anywher e.

Q And --
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A Abrilliant forger.

Q And during that crine -- his comm ssion of those crines,
sone pi pe bonmbs went off; correct?

A There were three pipe bonbs. Two killed two individuals
and one alnost killed M. Hoffman.

Q And you reviewed the pol ygraph exam nati on adm ni stered in
that test and you said that he was being truthful when he was
denying any involvenent in those of fenses charged; correct?
Yes, that's correct.

And you went before the press to announce your results?

I was asked in an interview what ny opinion was, yes.

And you were on the television with regard to your opinion?

> O » O »

Yes, | was not formally retained in that case, so | was not
part of the actual |egal process. And so therefore | was
avai l abl e to be interviewed.

Q And while you were giving this -- these interviews, M.
Hof f man was in fact confessing to the crines?

A Well, he confessed a great deal later. That took a | ong
time.

Q And you suffered sone public enbarrassnment as a result of

t hat ?
A  Wll, you mght say it was public enbarrassment. It's a
matter of how you viewit. It certainly was not sonething that

I was happy to hear. On the other hand, such a thing can
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happen and it did happen. And M. Hoffman was such a brilliant
crimnal that rather than, you know, hiding and denyi ng what
had gone on, | as a scientist thought | should publicly try to
find out how he did it. So | arranged to interview himat the
Utah State Prison after his conviction to find out from him
what it is he did to beat that polygraph, because it was a very
unusual case. And he told nme in great detail what he had done,
and | was able to independently confirmpart of it, and I wote
an article all about it for the Utah Bar Journal, because it
was an exceptional case. There's been no other case like it
that | know of in the history of polygraph or hypnosis. And it
was of great interest. And | wote an article about it, so
| -- although | was chagrined that it happened, | was not
enbarrassed | think in the way you inmply. | sinply was eager
to find out why and to hel p people to understand why.
Q Are you stating that you disagree with the article in the
Salt Lake newspaper, headlined "Deceived University Pol ygraph
Experts Itch for Chance to Quiz Hoffman"?
A I'msorry, I'd have to | ook at that article to know what
you' re tal ki ng about.

MR. COLLINS: WMarked as Plaintiff's Exhibit 9.
BY MR COLLI NS:
A Are you reading fromthe headline, and the headline -- |

mean, "itch," of course, is their term But | was very eager
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As | told M. del Porto (ph), the reporter, was very eager to
find out how he had managed to do that. And as | said in the
article, 1'mquoted here, "It's the first case where we have an
absolutely fal se negative error in an inportant case. | would
love to talk to himand find out if he can enlighten us as to
how the test canme out the way it did." And that's what |
proceeded to do, and arranged with his attorney to take ne down
to the prison so | could interview him which | did.
Q You've adm ni stered pol ygraph exam nati on yourself, you
with the exam ner, where the pol ygraph was thrown out, it was
not used as evidence; correct?
A Well, many tines polygraphs are not utilized as evi dence.
That's nore the exception -- the rule than the exception,
except in New Mexico, where it's the other way around.
Q For instance, in the case which was known -- | think it
recei ved sone national attention in the Seattl e-Tacoma area,
t he Chi natown Massacre, where suspects went in, massacred 13
i ndividuals in a ganbling parlor, and one --
A | -- 1 think it was nore |ike 15.
Q And one of the defendants was a Fay Mack (ph)? Mack or
Mock?
A 1 thought it was Kwan Mbck.

MR. McCOY: Your Honor, again, | just for the record

want to entertain an objection. W're at a Daubert hearing.
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Questions about the accuracy of M. Raskin's tests are really
guestions that go to the weight of the evidence as to --
instead of the admissibility. This is sort of far afield, and
I have an objection on relevance as to this hearing.

THE COURT: (Objection overruled. | think it also goes
to adm ssibility.
BY MR COLLI NS:
Q In that case you conducted a pol ygraph exam nation of M.
Mock -- and | do note that it was Kwan Mock
A Yes. | -- 1 did tw tests, one exam nation, two tests.
Q And you found himnot to be deceptive when he was denyi ng
i nvol vement in that nmassacre?
A That's not correct. Both of his tests showed decepti on.
Q D d you not state, "I do believe that Mdck was very likely

telling the truth when he said he wasn't doing any of the

shooting and he didn't know any killing was going to take
pl ace" ?
A | think that's the newspaper's characterization of it. |

did indicate that he failed the tests. But because of the
pattern reaction to the various questions, there was a rea

i kelihood that although he was involved in the situation and
in the robberies and possibly some physical beating of -- |
can't renenber exactly -- that he did not show simlar

reactions to having shot anyone hinself. Those results on
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t hose questions were nmuch weaker. And so | indicated that
there was a possibility that he in fact would be telling the
truth if he were exam ned only on those issues.

In fact, | examned himtw ce. After the first one, he
failed the test, and I had a conversation with his attorney --
this was done at the jail -- and | said -- told the attorney
that he failed the test, but that | felt that he was not being
forthcom ng, that there was sonething he was w t hhol di ng
because of the pattern of the reactions, because the strongest
guestions were, "Did you shoot soneone?" And those were the
ones he had the least reaction to. | said, "There's sonething
going on here, and I want you to talk to himand see if you can
get himto tell you nore," so that |I could maybe clarify that
and run another test that would give us a better picture of
what's going on; which he -- his attorney then did, and then
ran a second test, and Mock gave ne a little bit nore
i nformation but not nmuch. And the pattern results was very
simlar: strong reactions to certain questions but relatively
weak reactions to the questions about doing shooting. So I
reported to his attorney that | think there's a good chance
that he didn't actually do any shooting hinself, but he's stil
not giving all the information. And until he does so, we're
not going to be able to resolve this. That's what | told the

newspaper reporter, and that's the construction he gave it,
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whi ch was not quite correct.

Utimately, Mck was convicted and then his conviction was
reserve -- reversed and the death penalty was reversed, and his
sent ence was changed, because there were serious questions
about whether or not he actually did any shooting.

Q He was convicted?

A He was convicted initially on all counts, but then after
appeal -- and | can't renenber, they had a retrial or sinply
the court changed it based upon the proceedi ngs, that he was --
his conviction on the nurders thensel ves, the direct shooting,
was reversed, and he was sentenced on the basis of having been
involved in the situation but not for shooting, which would be
consi stent with what the pol ygraph suggested to ne. But I
couldn't draw a firm conclusion, because as | said, it wasn't
comng out clearly, and I -- | knew there was sonething he
wasn't acknow edgi ng.

Q So in your application of that test, you focused on certain
guestions, not the whol e exam nation?

A  No, that's not true. | focused on all the questions. And
the results varied, dependi ng upon which questions. And
clearly the nost threatening questions, the npst serious issues
had to do with whether he shot anyone, and those were the ones
that he had the |l east reaction to. He had borderline -- |

think there were inconclusive results on both of those
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guestions. He had clearly deceptive on sone other aspects of
it that were not the shooting itself and doi ng any shooti ng.
So you had to | ook at that, because those are issues, so he
could be lying on sonme and telling the truth on the other. And
what our scientific research shows, is that if a person is
lying on any rel evant question, even if they're telling the
truth on sone of the other relevant questions, that nmay be
obscured and you can't get a truthful result on the questions
they're telling the truth to, because the fact that they're

| ying on other relevant questions sort of colors the whole
test, and they don't have as big reactions to the controls;
whereas if you had those issues to -- conpletely separated and
had all the information in full disclosure, you m ght be able
to di sentangl e those.

Q So what you're saying is that one reaction could

overcone -- or have nore effect upon the reactions of other
rel evant questions?

A  Wll, what it does -- take Mock's case. If he's lying
about bei ng present once sonme shots were fired, and he's
telling the truth that he didn't hinself fire any shots, then
he has the strongest reaction to being present when shots
fired, to which he's |ying.

Q Inthe --

A His -- his control question or comnparison question
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reactions are therefore dimnished, because his concern is
focused on the ones to which he's lying that are rel evant
guestions. And therefore when you conpare the other rel evant
guestions to the control questions, the conparison questions,
you don't get the proper conparison, because those conpari son
guestions' reactions are too nuch affected and overshadowed by
the rel evant question to which he's lying, and it doesn't give
a proper opportunity to verify his truthfulness on the ones to
which he's telling the truth. And that's what | think happened
in the Mock case, and subsequent proceedi ngs seemto have
confirned that.

Q Inthis case, Ms. Wil ker's case, you used a nethod where

you conbi ned all scores, plus and minus, and canme to a tota

score?

A 1 did, and | also | ooked at the individual relevant
qguestion totals. | did both, which would be appropriate in
this case

Q Directing your attention to Plaintiff's Exhibit 10. You' ve
got a system here where you' ve taken what woul d be under the
poi nt scal e i nconclusive results, conbined those to achieve a
total score in excess of 6; correct?

A No, that's not correct. There's no -- not inconclusive
results. The results are concl usive.

Q The scoring nethod that you described is anything above
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a -- anything of a 3, positive 3, is truthful, zero being zero,
and m nus 3 being deceptive; correct?

A  Not quite. Wuld you like ne to tell you what it is?

Q | think you presented that in your affidavit, the nethod
that you used. Move on here.

A Let ne check the affidavit to see if that's correct.
There's nothing in the affidavit that says anything about plus
or mnus 3s, so your characterization of it is incorrect. The
system | used is described in detail in the exhibit that we

i ntroduced on the Utah scoring system and that is what | used.
Q In the case of the State of Massachusetts -- The
Commonwealth of Massachusetts versus Louise Woodward, the case
that is referred to in your exhibit of -- affidavit of Dr.

Kat ki n, you conducted the exam nation of Ms. Wodward; correct?
A Correct.

Q And you found that she was not deceptive when she denied
any responsibility for causing the death of the baby in that
case?

A That's correct.

Q And she was convicted, she was found guilty of being
responsi ble for that death, and even though the court reduced
it to manslaughter, the court found that she was responsible
for the death of that baby?

A That may be, but that case is not over with, and the
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medi cal evidence is being reexam ned right now And | think
you'll find in the very near future that the nedical evidence
strongly supports her innocence. Mich of the evidence that is
avai | abl e was not made available to the defense, it was not
presented to the jury. And that's going to be com ng out very
shortly.

Q In that case --

MR. McCOY: Can | interrupt with an objection? Just --
not to interrupt. |1'd ask for a continuing Iine of objection
as to these questions as relevant and far afield as to why
we're here. W' re here to establish a Daubert foundation for
the adm ssibility of polygraphs in the Federal District in
Anchor age.

THE COURT: The reliability of the test is also one of
the factors. Your objection h