UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF ALASKA
UNI TED STATES OF AMERI CA, ) Case No. A98-0158-CR (JKS)
)
Plaintiff, )
) Anchorage, Al aska
VS. ) Thursday, February 25, 1999
) 11:20 o'clock a.m
CONSTANCE M WALKER, )
)
)
)

Def endant .

)

CONTINUED EVIDENTIARY HEARING ON DEFENDANT®"S MOTION IN LIMINE
TO PRECLUDE ADMISSION OF DEFENDANT®"S POLYGRAPH EXAMINATION

VOLUME 3

TRANSCRIPT OF PROCEEDINGS

BEFORE THE HONORABLE JOHN D. ROBERTS
UNI TED STATES MAG STRATE JUDGE

APPEARANCES:
For the Plaintiff: STEPHAN A. COLLI NS
Assistant U S. Attorney
US. Attorney's Ofice
222 West 7th Avenue, #9, Room 253
Anchor age, Al aska 99513-7567
(907) 271-5071
For the Defendant: KEVIN F. McCOY
Assi st ant Def ender
Federal Defender's O fice
550 West 7th Avenue, Suite 1600
Anchor age, Al aska 99501
(907) 271-2277
Court Recorders: BONNI E BOYER

LI NDA CHRI STENSEN

US. District Court

222 West 7th Avenue

Anchor age, Al aska 99513-7564
(907) 271-5587/271-3163



APPEARANCES ( Conti nued):

Transcription Service: A & T TRANSCRI PTS
5321 Larkspur Street
Anchor age, Al aska 99507
(907) 562-3613

Proceedi ngs recorded by el ectronic sound recording, transcript
produced by transcription service.



ANCHORAGE, ALASKA - THURSDAY, FEBRUARY 25, 1999

(Call to Order of the Court at 11:20 a.m)
(Def endant present)

THE CLERK: Al rise. H's Honor the Court, the United
States District Court for the District of Alaska is now in
session, the Honorable John D. Roberts presiding. Please be
seat ed.

THE COURT: M. MCoy, you were going to call a rebutta
Wi t ness.

MR. McCOY: Yes, Your Honor, | was. Thank you. Dr.
Raskin is present. Does he need to be resworn?

THE COURT: He does, yes.

MR. McCOY: Thank you.

DAVID C. RASKIN, PH.D., DEFENDANT®"S REBUTTAL WITNESS, RESWORN
(Recalled)

THE CLERK: For the record again, sir, please state your
full name, address, and spell your |ast nane.

THE WTNESS: David C. Raskin, R a-s-k-i-n. Post Ofice
Box 2419, Homer, Al aska, 99603.

THE CLERK: Thank you.

MR. McCOY: Can | inquire?

THE COURT: You may.

MR. McCOY: Thank you.

DIRECT EXAMINATION

BY MR MCOY:

Q Dr. Raskin, what | propose to do this norning is to make a
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poi nt - by- poi nt response to sone of the things that Dr. Abrans
testified to yesterday. One of the things that happened at the
end was that your credentials and standing within the
scientific and governnmental community with regard to pol ygraphs
were attacked. Whuld you tell nme how that nade you feel ?

A  Well, | was quite disappointed. Not surprised, | nust say,
but di sappoi nted. Because | had conme here expecting to talk
about the scientific literature and the scientifically
val i dat ed procedures and not get into a personal mnud-slinging
mat ch, so to speak.

Q Wth regard to your standing with the federal governnent

and the pol ygraph, could you descri be what your standing is?

A Wll, | have --
MR. COLLINS: Your Honor, if I -- 1 want to nake an
objection. This is not really rebuttal. The defendant asked

Dr. Abrams, the government did not ask Dr. Abranms. The

defendant -- the defense set up the topic to which they are now
attenpting to introduce rebuttal. |It's not rebuttal as to the
topic of this evidentiary hearing. |In essence, this is now

providing a forumfor Dr. Raskin to state what was elicited by
t he defense. The defense knew in advance what that may entail
and now they've set up for rebuttal which is not the topic.

MR. McCOY: |In fact, it came as a total surprise, Judge.

This is the first tinme Dr. Raskin's been attacked |like this.
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This is a total surprise

THE COURT: Well, keep in mnd that this is not the
trial.

MR. McCOY: | understand.

THE COURT: And | realize he wants to respond and I'1
allow limted response.

MR, McCOY: And | -- and we're not going to focus on
that -- Judge, | -- the -- there's a record being nade here
that's going to be | ooked at not only here, not only upstairs,
but in other courts. And | think it's inportant that that
record be clear so that there be no question. And that's --
I"mnot attenpting to do anything nore than that.

THE COURT: You may proceed at this point.

MR. McCOY: Thank you.

BY MR MCOY:

Q Just briefly, with is your standing with the federa
community with regards to the pol ygraph?

A Wll, | have continued to do extensive work for a w de
variety of federal agencies and also state and |ocal |aw
enforcement. |'ve had a | arge nunber of federal grants from

t he Departnent of Justice and Departnent of Defense and Secret
Service and so on to study pol ygraph research. And |'ve been
wi dely praised both in those arenas and al so by the scientific

community for nmy work.



RASKIN - DI RECT 3-6

Q Did you have an opportunity to review Dr. Abrans' resune
| ast night?

A Yes, | did.

Q Are there conments that you want to make with regards to
his qualifications as an expert witness with regards to that
resune?

A Yes.

MR. COLLINS: (bjection, Your Honor. This is not a
swearing match. This is not the trial. Dr. Raskin has
testified to his response to what the defense elicited, and now
they're attenpting to open up a new natter on the attack on Dr.
Abrans, which is not the focus --

THE COURT: I'Ill sustain the objection. That's not the
pur pose of rebuttal here. Again, this is not the trial of the
case.

MR, McCOY: | --

THE COURT: The -- both wi tnesses were allowed to
testify as experts. W're here tal king about the pol ygraph
nmet hods. There are some different nethods, but we're not
tal ki ng about the personalities at this point. Perhaps if you
were making a play before the fact finder, these things would
be inmportant. But | don't see it --

MR. McCOY: | just -- if | could be heard, and then

will respect whatever ruling you make. You are the fact finder



RASKIN - DI RECT 3-7

and you are being asked to evaluate the credibility of two

W tnesses. And part of your ability to assess that is

i nformation about the various w tnesses that have been of fered.
We got the resunme yesterday, shortly before the hearing.

MR. COLLINS: That's incorrect, Your Honor.

MR. McCOY: Is that -- well, at any rate, Dr. Abrans --
or Dr. Raskin only had an opportunity to reviewit. And we
think it's -- recently, yesterday. And we think it's inportant
that we allow that it be -- put this information in the record.
You can accept it or reject it, but we think it's inmportant to
put in the record.

THE COURT: I'Il allowa little bit of |atitude here,
but we're not going to spend a lot of time on this.

MR. McCOY: Al right.

THE WTNESS: | don't recall what the question was.

MR. M COY: Okay.

THE COURT: Look at the resune of Dr. Abrans.

BY MR MCOY:

Q Right. And were there things that caught your attention
t hat caused you to question his ability to serve as an expert
witness in this matter?

A Yes.

Q And would you tell ne what those were?

A  Well, first of all, he's trained as a clinica
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psychol ogi st, he's not a psychophysiol ogi st and has no forna
training in that area. This is a psychophysiol ogi ca
technique. Secondly, his resune clearly indicates that he is
not a contributor to the mai nstream scientific psychophysi ol ogy
research on polygraphs. And | know for a fact that he doesn't
attend the psychophysi ol ogy neetings and is generally unknown
in that community. So to criticize the psychophysiol ogica
basis and the recordings as he did yesterday, | think there's a
real question about his credentials.
Q Do you have before you Defendant's Exhibit HH?
A Yes, | do.

MR. McCOY: Judge, you have a copy. These are rebutta
exhi bits.

THE COURT: | do.
BY MR MCOyY:
Q Wuld you tell nme what HH is?
A HHis aletter fromDr. Abrans to M. Collins dated
February 15th, 1999.
Q Is it accurate, sir?
A  No, it's not.

MR. COLLINS: Your Honor, I'mgoing to object to this.
This was a docunent that the governnent elected to present --
provide to M. MCoy. There's no requirenment that we turn it

over. It was not admtted as evidence. M. MCoy cross-
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exam ned Dr. Abrans after receiving this document. Dr.
Raskin -- well, there's no basis for his testinony on what
communi cations there were between Dr. Abrans and nyself. M.
McCoy, who's the attorney here, cross-exam ned Dr. Abrans, and
that cross-exam nation is on the record. Now we have Dr.
Raskin attenpting to testify as to some matter that -- based
upon his personal opinion. It's not relevant to the issue at
hand.

MR. McCOY: Your Honor, it's -- one of the |ast comments
that Dr. Abrans made in the hearing was -- were -- was that
t hese charts are worthless. And | think we need to understand
where this man is comng fromto evaluate that corment. That's
what he testified to, the charts that we've offered are
worthless. And | think for you to understand where that cones
from you need to understand what kind of man he is. And
that's the only reason we're going through this.

THE COURT: Keep in mind that this is not in evidence as
yet, so reading it may be premature.

MR. MCOY: Ckay.

THE COURT: But you can lay a foundation and pursue it.

MR. McCOY: Al right.
BY MR MCOY:
Q How I ong have you had contact with Dr. Abrans?

A | first met himin January of 1976.
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Q ay. And what was the context in when you -- in which you
first met hinP

A W were both retained by the defense teamin the Patricia
Hearst case.

Q And what was your experience with himin that case?

A Well, we both conducted pol ygraph exam nati ons on Ms.
Hearst, we both eval uated pol ygraph exam nations run by each
other, including Dr. Barland, the three of us --

Q Uh-huh (affirmative).

A -- did that. And we had a -- extensive interactions as
wel | as discussions about the report that would be witten.

Q \Wat was the bottomline?

A The bottomline was, there were a nunber of very serious
probl ens that arose, because Dr. Abrans, first of all, it was
cl ear he did not use any standard scoring system He did

not -- he had one that no one had ever seen before, that he'd
invented hinself. He ms-scored the charts nore favorable to
t he defense than they should have been, and both Dr. Barl and
and | clearly pointed that out and disagreed with him which
did not make him happy. H s test questions that he asked were
i nappropriate, even though there was discussion in advance that
t hey would be problematic. But he did it because the defense
attorneys asked himto do it even though it was inproper

t echni que.
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He then did not object to an -- request presented by his
lawer's -- Ms. Hearst's |lawer's representative, M.
Zi mrer man, who organi zed the pol ygraph efforts. M. Zi nrermn
wanted us to wite a msleading report about these matters, and
| objected strenuously and Dr. Abrans did not object at all.
And it caused ne some very serious concerns at the tine and it
created a lot of friction between Dr. Abrans and nysel f, which
I think is the basis for his aninbsity toward ne.
Since that tinme have you had periodic contact with hinf
Yes, | have.

And has that aninbsity continued?

> O » O

Yes. It's, | would say, greatly intensified and al so has
taken the form of continual m srepresentations and factua

i naccur aci es about cases that |I've worked on and what | have
done, what |'ve testified to, and what the results of tests
have shown, and al so the outcomes of cases where | have
testified. It has been just a -- a very distressing thing
prof essional |y, because it shows little regard for factua
accuracy.

Q For exanple, he nentioned the Meade case and you testify --
or making television cooments and whatnot. Wat -- is that
accur ate?

A The Meade case. That wasn't television coiments. He

tal ked about that in detail about how he said that Meade pled
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guilty right after nmy polygraph testinony, which isn't true at
all. M. Meade's | awer pressured himinto taking a guilty
plea to a | esser charge because he said he woul d ot herw se get
convicted of a nuch greater charge. And it was because the
governnent was going to present a witness from many years ago
that was going to say negative things about M. Meade in a sort
of , you know, bad acts, prior bad acts kind of thing. And
that's why M. Meade was pressured to take the guilty plea.

But he refused to admt guilt. And Dr. Abrams said he
confessed, which he never confessed. And he -- he went to
prison for an extra four years because he refused to admt that
he did the things of which he was accused. So there was a very
i naccurate representation factually, just horrendous.

Q Have the other representations that he nade about

i nteractions between you -- and w thout going through all of
them -- were they accurate yesterday?

A Every single one of them --

Q Ckay.

A -- was filled with factual inaccuracies that put nme in a
bad light, which are untrue, and | think it not beconm ng a

prof essional scientific or expert witness and certainly not
from sonebody testifying under oath. It's very distressing to
see that happen.

Q Al right. Let's nove on to the -- do you have a persona
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ani mus towards hinf

A Wll, I nmean, I -- 1 -- ny -- | must frankly say that ny
opi nion of himas a professional and as an expert has been
severely eroded because of this continual behavior. And each
time it happens, ny opinion, unfortunately, sinks |ower and
lower. | wish that it were not so. And | try to be friendly
to the man, as | did when | net himhere yesterday, but it
doesn't have any effect.

Q I'dinvite your attention to Exhibit DD. Do you have that
in front of you?

A Yes, | do.

Q Wuld you tell me what that is?

A That's a paper. It's a -- a published version of the paper
that was witten by Dr. Honts and presented to the American
Psychol ogi cal Society neetings, which is the prem ere
scientific psychol ogical society in the world, on the friendly
exam ner hypot hesi s.

Q \VWhat did Dr. Abrans tell us yesterday about the friendly
exam ner hypot hesi s?

A Wll, he -- 1'd have to refer to nmy notes, but basically he
was saying that there are problens, as | recall, when -- when
it is done under the confidential friendly situation.

Q Dd he offer --

A And he nade --
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Q ~-- any scientific studies that supported his position in

t hat regard?

A No, he did not. He sort of msrepresented, | think, in
a--1inabrief way Dr. Honts's paper that we're just talking
about .

Q Wth regard to the friendly pol ygrapher problem what does
DD tell us?

A DDtells us, again, that the data indicate that the
friendly polygraph hypothesis doesn't bear out when you exam ne
the actual results of such tests. And he also goes through an
analysis, as | did in ny Law Review article, show ng why the
friendly polygraph exam ner doesn't even make theoretical sense
and cannot explain why a person who is in fact engaging in
deception could pass a polygraph test sinply because there's
presumably sone reduced apprehensi on about the disclosure,
because in a conparison question test, it can't work that way.
A reduced apprehension would result in inconclusives but would
not result in errors, at worst, and that's not what happens.

Q And do you discuss the friendly polygraph article in your
affidavit and in the Law Review article --

A Yes, | do.

Q ~-- that's been provided -- okay.

A Yes, | do.

Q Al right. Now, Dr. Abrams tal ked about people beating the
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test and -- using the directed Iie question test and the

rel evant-irrel evant question when they train. Can you tell ne
what you nean by that?

A  Well, Dr. Abrams said yesterday that mlitary intelligence
uses a directed lie question and the relevant-irrel evant when
peopl e may have been trained to beat the test.

Q Uh-huh (affirmative).

A And he indicated that that's why they use the directed lie,
because people who are trained to beat the test have a harder
time with the directed lie in ternms of beating it.

Q And so why do you think that's inportant to bring to the
judge's attention?

A Well, Dr. Abrams is trying to indicate that people are nore
able to beat the test when it's a directed lie and that they,
you know, can focus their attention and perhaps even engage in
countermeasures on the directed lie questions. And his own
testinmony indicated mlitary intelligence uses that for the
opposi te reason.

Q Suggesting that if you're using a directed lie test, the
friendly polygrapher issue has no applicability?

A Wll, and also we're tal king now about directed lie with
regard to people who are sophisticated and trained to beat the
test. Because that's why M developed it, so that they could

use it on people that have to be tested repeatedly and who may
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have been co-opted by foreign intelligence agencies and been
given training --

Q M recollection of --

A -- and that --

Q ~-- of Dr. Abrans' testinony is yesterday, that he testified
t hat Canada doesn't teach it?

A He said, yeah, they don't teach it in Canada, and he said
the Air Force Ofice of Special Investigations, that the DOD
doesn't accept it.

Q |Is that accurate?

A Both of those are fal se statenents.

Q And howis it that you know that, sir?

A Well, | have taught the directed lie test at the Canadian
Police College. Dr. Honts has taught it regularly at the
Canadi an Police College. Both of us have taught there for
years. | -- 1've taught there since their course started in
1979 until just this last year when it was just too far to fly
and I -- | don't go anynore. Otowa's too far for nme now.

But -- so both of us have been teaching it there and we -- |
know firsthand fromthat. And -- and as far as the Air Force
O fice of Special Investigations, the statenment he nade about
that, the letter fromDr. Yankee, who is the director of the
Def ense Pol ygraph Institute, clearly indicates that the Air

Force O fice of Special Investigations does use the directed
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lie.
Q Now, when | was questioning himabout that, he kept saying,
wel |, they use the directed lie, not the Raskin directed |lie.

What was he tal ki ng about ?

A Wll, I"'mnot sure exactly. Sonetinmes it was hard to tell
But | think what he was tal king about is he was -- it -- it was
all involved with this business about discussion between charts

and whether or not discussion between charts ruins the test.
Q Uh-huh (affirmative).

A  And that's his main basis for saying that it's not the
Raskin or the Utah directed lie, and that's just not correct.
Q Ckay.

A Because the discussion between charts is not the critica
factor.

Q Al right. Could 1l invite your attention again to F2?

A Yes.

Q And tell us what that is again?

A  Well, that is the field study done by Dr. Honts and nyself
on the directed lie control question.

Q Now, had -- did Dr. -- had Dr. Abranms done any field
studi es or other studies about the directed |ie question?

A Well, he did that one study that was di scussed yesterday
and introduced an -- as an exhibit by the -- the people, I

think, the United States Governnent. And | don't know the
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exhi bit nunber, but it's --

Q Right.

A -- his 1991 study on the directed |lie.

Q Did that 1991 study have any integrity?

A No scientific integrity.

Q Tell ne why.

A  Well, first of all, he represented that study as being the

sanme type of directed |ie procedure that we had devel oped and
used and the type of directed |ie procedure that was used in
this case. The fact is that it doesn't bear any resenbl ance
what soever. Because in order to do a directed lie test
properly, whether we do it or whether the governnment does it,
not only do directed |ie questions have to be reviewed in
advance of conducting the test, but those questions have to be
used on every chart. And instead, Dr. Abrans conducted a
series of charts and then the very |ast question on the very

| ast chart, which would have question 30 or so in the series,
so the subject is heard -- or 31, it would be, at |east --
subject's heard at | east 30 presentations of questions. And
the very -- very last one was a directed lie that had not been
mentioned since early in the pretest interview This, every
psychophysi ol ogi st knows, presents the problem of a novel
stimul us and di shabituation, well-established phenonena, which

woul d meke it al nost invariable that that question, regardless
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of its content, even if it was asking the person's first nane,
woul d produce an exceptionally large reaction to that question,
whet her they were lying, whether they were telling the truth,
whet her it was inportant or not inportant, by virtue of the
fact that it's newand it's at the end and it cones as a
surprise. And it is an absolute violation of any proper

pol ygraph procedure no natter what the technique.

Q And is that discussed in the -- in Exhibit F2, the 1988
Honts and Raskin study?

A  No, it isn't, because --

Q .

A -- that study was done prior to that. But it's been

di scussed extensively and discussed in Dr. Honts's anal ysis of
Dr. Abranms' study. It's been --

Q Ckay.

A -- discussed in testinony, it's been discussed in Dr.

Abrans' testinony hinself in the Gilliard (ph) case. And it's

many tinmes been put forward. It's in an exhibit that | think
we'll be introducing a little later which points this out very
clearly.

Q Al right. Has there studying about talking between --
have there been scientific study about the tal king between
charts and the inpact that it has?

A Ch, yes.
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Q \VWhat did Dr. Abranms say about that?

A He said there was no research, because it is, quote,

"bl atantly obvi ous," unquot e.

Q Is that true?

A No, it is absolutely false. The -- there is scientific
data, there are many studies in the literature. And it has
been studi ed because it's been a question that was raised. And
in fact, the opposite is true, that the discussion between
charts about the relevant and control questions or conparison
guesti ons enhances the accuracy of the test. And in fact, it
nost clearly has its effect in reducing the nunber of guilty
peopl e who pass the test.

Q Could Il invite your attention to Defendant's Exhibit AA?
A Yes.

Q Tell me what that is.

A That is Dr. Honts's article, which is forthcomng, it's in
press, in the Journal of Polygraph, entitled The D scussion of
Questions Between List Repetitions, paren, (Charts), Is

Associ ated Wth Increased Test Accuracy. And in this paper,
Dr. Honts reviews a whole series of published scientific
studi es that were -- have been available to Dr. Abrans for
many, many years and to the whole scientific community. And
they're listed in table 1, and there are one, two, three, four,

five, six, seven, eight, nine, ten, eleven published scientific
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studies in high-quality scientific journals where the

conpari son questions were di scussed between charts. And in the
| oner part of the table there are one, two, three, four, five,
si x, seven, eight published scientific studies in high-quality
scientific journals which did not discuss the questions between
charts. And what the data clearly show is that the di scussion
bet ween charts enhances the accuracy of the test and it
enhances it particularly in terns of its effectiveness in
identifying guilty people.

Q And this was with regard to a directed lie test?

A  No, this is regard to just the discussion of control

guesti ons between tests --

Q ay. Ckay.

A -- and included in that would be our directed lie work,
al t hough --

Q Ckay.

A -- let's see, these are all -- actually, these are al

| aboratory studies --

Q Ckay.

A -- because what was done here was to nmake sure there was no
guestion about the ground truth and no argunment about the

nmet hodol ogy. But the sane would be true in the directed lie
studi es, because we do the sane thing in those studies.

MR MCOY: 1'd ask that AA be adm tted.
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MR. COLLINS: bjection; the -- AAis, as it states, to
be submitted. It has not been subject to peer review
BY MR MCOY:
Q |Is that accurate, sir?
A That's absolutely not accurate. It does not say to be
submtted. It says to be published, because it has been
subj ected to peer review, and it is in the process of being
publ i shed.
Q Do you know that it has been accepted for publication?
A Yes. Dr. Honts told me that, and Dr. Honts is the one who
typed on here "to be published.” And one does not put that on
there until it's accepted for -- to be published.
Q And do you know, of your personal know edge, that it's been
accepted for publication?
A  \Well, that's what Dr. Honts told nme personally.
Q A right.

MR. McCOY: 1'd ask that it be admitted.

THE COURT: Exhibit AA is admtted.

(Defendant's Exhibit AA adm tted)
MR. McCOY: 1'd also ask, if |I failed to ask, that DD be

admtted. It deals with the friendly pol ygrapher issue.

MR. COLLINS: That's not a peer review article, it's --

Dr. Raskin's testified to it, the testinobny's on the record.
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MR McCOY: |[|'d ask that it be admtted. He's relied on
it informng -- fornulating his opinions about the friendly
pol ygraphers, is adm ssible under 703.

THE COURT: Is this something that this expert relied
upon in fornulating his opinion prior to today's testinony?

MR. McCOY: It's anpong the materials that he has relied
on. That's not the only thing that he's relied on but it's
anong the materials that he's relied on in fornulating the
opi ni on.

MR. COLLINS: These materials were not presented to the
governnent until this norning, Your Honor. The defense went
t hrough great effort, and conmrend them for putting this
not ebook together which they previously submtted. But these
materials were not submtted.

MR. McCOY: Well, | can explain. | had a copy of the
Gilliard transcri pt where M. -- Dr. Abrans testified, and Dr.
Abrans testified that there wasn't a problemw th the
pol ygraph -- friendly pol ygraph issue, and in fact acknow edged
t hat when he published his book in 1977 he was concerned about
it, but when he published his conplete book, his conplete
handbook in 1980, he dropped any nention of it. So |I nean,
didn't -- | would have -- quite frankly was very surprised by
some of the things that he said in light of his past testinony.

So that's why it's prepared today.



MR. COLLINS: He didn't cross-examine him if he was so
surprised, if he knew about the material beforehand, Your
Honor .

THE COURT: | think it's proper rebuttal. 1'Il let it
in, DD.

(Defendant's Exhibit DD adm tted)
BY MR MCOY:
Q Gven the hour, Doctor, have | questioned you about
Def endant's Exhi bit BB?
A | don't think so. And we may have just had a brief
mention, but --
Q Wuld you tell me what it is and why it's inportant?
A Wll, that is the recently published study fromthe
Depart ment of Defense.
Q And what does it tell us?
A It tells us that their current version of the directed lie
test is highly accurate. 1It's the npbst accurate test that they
have devel oped for those purposes in counterintelligence work.
Q Does this contradict what Dr. Abrans told us yesterday?
A Yes, it does.

MR. McCOY: 1'd ask that BB be admitted.

MR. COLLINS: It's already admtted, Your Honor, as
Plaintiff's Exhibit 11

MR. McCOY: Regardl ess.

3-24
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THE COURT: | don't want it in there twice. Were is
11?

MR. McCOY: It's 11 -- all right, that's fine.

THE COURT: Wiere is it? | haven't conpared the two.

MR. McCOY: See, | haven't got -- yeah.

MR. COLLINS: Defense does have a copy, Your Honor.
Here's the actual exhibit.

THE WTNESS: | don't think that's correct.

MR. COLLINS: BB sinmply has the front page of the --

THE COURT: May --

MR. McCOY: And | think that our proposed exhibit has
the cover where it came from And I'Il just defer to the Court
on whi chever's nobst convenient for you.

THE COURT: Well, they don't match up exactly. The page
nunbers are different.

THE WTNESS: Your Honor, if I could help, it -- it is a
conpletely different article. It is not Exhibit 11 at all

MR. McCOY: Oh.

THE WTNESS: |It's a conpletely different article. It
was published in the sane journal right below the Matte article
whi ch the governnent utilized, but it is the following article.
It is not any exhibit the governnent presented.

THE COURT: The objection was that it was already in.

That doesn't appear to be the case.



MR. COLLINS: Excuse ne, Your Honor. | may have
confused that with the other article that | believe has already
been introduced. | believe the version that was previously

i ntroduced had Dollsin's [sic] name on it. But if there's a

confusion, then there's -- we withdraw the objection. This one
has been edited, | believe.
THE COURT: I'll admit BB

(Defendant's Exhibit BB adm tted)
MR. McCOY: Thank you, Your Honor.

BY MR MCOY:
Q Dr. Abranms tal ked about a -- an article witten by Dr.
Matte. Do you recall that?
A Yes.
Q Is that Plaintiff's 117
A  Wll, let's see, I"'mgetting a little confused here. No,
the -- the whole series of exhibits we're tal king about here

and -- to clarify, Exhibit EE, which I think is next in the

pile --
Q A right.
A -- is one we haven't tal ked about. And then there's Dr.

Matte, and his exhibit was introduced by the plaintiff. |
don't know the nunber of that exhibit. | didn't have it --
Q A right.

A -- handy.

3-26
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Q Okay. In terms of talking between -- let's nove to
Def endant's Exhibit EE then. That makes sense.
MR. COLLINS: Your Honor, to clarify -- I"'msorry to
interrupt -- BB which was introduced is Defendant's Exhibit F4.
THE W TNESS: F4.
MR. COLLINS: | knew l'd seen it before, but I"msorry
about the nunberi ng.
THE WTNESS: Oh.
MR. COLLINS: So they repeated it, so | don't think we
need to have -- to clarify it for the record --
THE WTNESS: You -- yeah
MR. COLLINS: -- BBis --
THE COURT: The record is clarified, and --
MR. McCOY: That's fine. As long as it's in.
THE W TNESS: Yes.
BY MR MCOY:
Do you have before you EE?
Yes, | do.
We were tal king about tal king between charts?
Yes.

Wul d you tell me what Defendant's EE represents?

> O » O » O

Just dropped the cover. Defendant's EE is a typed
transcript of the excerpts fromthe pol ygraph exam nation that

| conducted on Constance \Wal ker, the exam nation at issue in
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this case. And it includes all of the discussions follow ng
each of the polygraph charts during that exam nation

Q \VWhat were Dr. Abrans' criticisns of your discussions during
t he exam nation?

A Dr. Abrans repeatedly pointed out that mnmy procedures

over enphasi ze the directed lie questions such that the
conclusion is that it creates a bias toward naking the test
come out truthful even if she were not being truthful on the
test, by overenphasizing the controls.

Q Al right. What does this transcript reflect in ternms of
that criticisnf

A It shows that that is absolutely not possible --

Q And if one were to review --

A -- to draw fromthis.

Q And if one were to review the transcript, would you hear
the voice inflection and all of that stuff as you followed with
this transcript?

A You would hear everything. And you would see that -- if
you reviewed the tape and you would -- there are a fewlittle
typos in here.

Q Right.

A But you would see that, first of all on the tape, there's
far nore discussion on the tape of the rel evant questions and

rel evant issues than there is of the directed |i es.
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Q Uh-huh (affirmative).

A  Secondly, you would see that follow ng each of the charts,

t he di scussions are generally quite bal anced --

Q Uh-huh (affirmative).

A -- between the relevant and control questions, and in somne
i nstances there's nore discussion of the relevant questions and
probl ens because they were brought up by the subject and her
concerns had to be addressed. It is, if anything, the opposite
of what Dr. Abranms suggested. And when he said that you can
bias it either way, if one were to conclude that there's any
bias in this, it would be that the rel evant issues were perhaps
di scussed too nmuch and she woul d be expected perhaps to fai
according to his prediction. But that is not borne out by
these transcripts or the tape or the results of the polygraph.
So he was just conpletely wong.

MR. McCOY: 1'd ask that Defendant's EE be adm tted.

MR. COLLINS: | object, Your Honor. | do not believe it
is an accurate transcription of the tape. Listening to the
tape, | -- there are certain conversations were not -- which
are not contained in this, conversations | believe that reflect
upon the adm nistration of the test. And this is not an
accurate transcript.

MR. McCOY: Well, | nmean, the Court's a trier of fact.

A tape controls the transcripts. They are to aid you. |It's
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just like we give themto juries. W always know the tape
controls. 1'd ask that it be admtted.

THE COURT: You just hit it right on the head. The tape
controls, and that's what's already in evidence.

MR. McCOY: Al right. And I'd ask that that be

admtted as an aid in the revi ew.

THE COURT: The Court will probably look at it with that

in mnd. So it's admtted for that purpose.
(Defendant's Exhibit EE adm tted)

MR. McCOY: Thank you.

THE COURT: Realizing that it may not be conplete, but
it's an aid to follow ng the tape.
BY MR MCOY:
Q It seems nowit's tinme to nove on to Dr. Matte for just a
m nut e?
A Yes.
Q Do you recall the article that Dr. Matte -- that Dr. Abrans
presented, Dr. Matte's article that was presented through Dr.
Mat t e?
A Yes. | don't know the exhibit nunmber but do recall the
article.
Q Al right. And what was it that Dr. Abranms was telling us

about this article?
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A Well, he was telling us how it shows many of the problens
with the directed lie and with the di scussion between charts
and with the way in which the directed lie is used. And he
said it was -- as | recall, he said it was sone sort of an

i nsightful analysis, something along those |ines.

Q Al right. And he recognized that it was not origina
research?

A That's correct.

Q And that it depended on the accuracy of the information?

A Yes.
Q In particular, is he critical of what -- the -- and you'l
have to give ne the study that involved the 20 -- the field

study with the 25 --

Yes.

Okay. Could you tell us what that field study was about?
Vel |, that was one of the F exhibits, | think F --

Al right.

> O » O »r

-- 1, maybe. And that was the field study where Dr. Honts
and | had 25 confirnmed cases. And we used primrily
confessions, but also sone physical evidence and recantations
in two instances. And that was the one using one directed lie
and two probable |ies.

Q Wis that in fact F2?

A  F2, I"'msorry, yes.
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Q Yeah. And what conclusions did you draw and did Dr. Matte
draw in ternms of F2 and what criticisnms did they have?

A \Well, one criticismthat they clained was that because 11
of the cases involved sex abuse cases, that therefore that, you
know, is a real challenge to the validity of the whole study,
because they said recantations are often made by children for
ot her reasons, and that the recantations are not true. And in
fact, only two of the cases involved recantations, and those
were recantations nade in a formal setting where there was good
reason to believe that the recantations were valid --

Q But if you renove those fromthe --

A -- they're made in court, but if -- yes. | was going to
say, if you renove those two, it does not affect the results at
all. The results stand exactly in the same way.

Q Has Dr. Matte's article been criticized in the literature?
A Yes, it has, very extent- --

Q If -- you have before you Defendant's Exhibit Z?

A Yes.

Q Wuld you tell me what that is, please?

A That is a -- an article by Dr. Honts that was published in
1998 in Polygraph, entitled A Critical Analysis of -- of
Matte's Analysis of the Directed Lie.

Q Oay. And does it go through the other exanples that Mtte

used to criticize the directed Iie?
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A Yes, it does.

Q And does it point out the deficiencies and the inaccuracies
in the information that Dr. Matte had?

A Yes, it points out that the -- Dr. Matte's presentation is

filled with inaccuracy, distortions, and m srepresentations.

Q Wwois Dr. Matte?

A Dr. Mitte is a polygraph exam ner who lives in Buffal o, New
York, who was trained | believe maybe at the governnent school.
I think he was a former CID or Air Force OSI agent, one or the

ot her, and who clainms to have a Ph.D.

Do you know where he got his Ph.D.?

Yes.

\Wher e?

Col unbi a Pacific University.

Does Col unbia Pacific University have a canmpus?

> O » O » O

No. It has offices in San Rafael, California, but no
canpus that |I'm aware of.

Q Al right. Does it run for anything?

A Does it run for -- well, it -- it's a profit-nmaking
institution. It's listed as a profit-making institution in
the --

Q Is it characterized as a distance |earning center?

A It's a distance |learning center where they have peopl e get

degrees by correspondence, including so-called Ph.D.s.
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Q Do you consider it a reputable learning institution?

A  No. It's not accredited by the Western Associ ati on of
Col | eges and Universities, it's not accredited by the Northwest
Associ ati on of Colleges and Universities. In my 32 years of
being a university faculty menber, such institutions have

al ways been a -- a problemfor bona fide educationa
institutions, because they produce so-called Ph.D.s that are
really basically known in -- in the academ ¢ comrunity as nail -
order degrees.

MR. McCOY: | would ask Defendant's Exhibit B -- Z be
adm tted.

MR. COLLINS: That's --

THE COURT: | need to see your copy. You didn't put
paperclips on sonme of these, and I'm not sure what goes with
what .

MR. McCOY: | apol ogi ze, Judge. Just given the fact
that I was in court all norning --

THE COURT: So was |.

MR. McCOY: ~-- it's --

3

COLLINS: So was the governnment, Your Honor.

3

McCOY: If | could approach the bench.
THE COURT: Pl ease.
MR. McCOY: This should be -- (indiscernible) cover

page. That begins at page 241 and ends at 252.
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THE COURT: (Indiscernible), | have it in hand.

MR. McCOY: You have it. Thank you. And | apol ogize
for the inconveni ence, Judge.

THE COURT: Any objection to Z?

MR. COLLINS: No, Your Honor.

THE COURT: Z is admtted.

(Defendant's Exhibit Z admtted)

BY MR MCOyY:
Q Plaintiff's Exhibit 11 is the Dollins article; am!|
correct?

A That's right.

MR COLLINS: That's correct.

MR. McCOY: And do you have a copy of the -- D here?
MR. COLLINS: D?

MR. McCOY: The original?

MR. COLLINS: The judge --

MR McCOY: 11

MR. COLLINS: Judge --

THE COURT: 11 is up here.
MR. McCOY: Could | approach the bench, please?
THE COURT: Certainly.

BY MR MCOY:

Q Handing you what's been admtted into evidence as

Defendant -- as Plaintiff's Exhibit 11
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A Yes.

Q Wuat did Dr. Abrams tell us about that?

A He said yesterday that this article was a report of the
research done by the Departnent of Defense Pol ygraph Institute
showi ng that the directed lie is not acceptable or accurate and
al so showi ng that discussion between questions is inappropriate
and not accepted by the Departnent of Defense.

Q Is that an accurate description of what Plaintiff's Exhibit
11 is?

A No.

Q Wuld you please tell us what Plaintiff's Exhibit 11 is al
about ?

A \What this is, is something witten up by Andrew Dol | i ns,
who at the tinme this was witten was the director of research
at the Polygraph Institute, DOD Polygraph Institute. And
essentially it was a solicitation to the pol ygraph conmunity
and the scientific community, telling themwhat the institute's
role is in research, what their prograns are, and what they're
interested in having research perforned on, what issues. And
they are inviting thembasically to submt proposals for
funding, and it even has at the end, you know, the places to
contact to see about getting applications to do research on the
probl enms that they outline. It is not a report --

Q This is not research?
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No.
Ckay.

It's a research solicitation

O >» O >

All right. 1'd like to nove our conversation on to the
scoring, if | could, sir. And would you tell us about the
scoring that Dr. Abrams used?

A Dr. Abrans testified yesterday that he uses the Backster
scoring system

Q Tell me about that.

A Well, that is the scoring system devel oped by C eve
Backster. It was the original numerical scoring system
developed in the late 1950s by M. Backster. It is a system
with which I"mvery famliar, because | attended the Backster
School and received extensive training in how that systemis
applied and did apply it extensively for research purposes.
And it is not published in scientific literature but it is
presented in handouts that --

Uh- huh (affirmative).

-- M. Backster gives at his school.

Is it -- has it been subject to scientific study?

Yes, it has.

Okay. And what -- with what result?

> O » O » O

Well, there are two studies. Dr. Abrans made reference to

one of them yesterday as the Webber study. |It's actually a
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study done by Richard Weaver at the National Security Agency.

Q Yes.

A And that was published -- in fact, he did two papers that
were published in the Journal of Polygraph, one in 1980 and one
in 1985.

Q Uh-huh (affirmative).

A The exact references are in ny book chapter attachment to
ny affidavit is -- in Exhibit W I think it is.

Q Uh-huh (affirmative).

A And the research by M. Waver showed that the Backster
system -- he conpared three different systens: the U S. system
at the time, which was then the DOD system the Utah system
and the Backster system And he found the Backster system

| acking in conparison to the other two. He described each of
the systens in general. And he found that basically it's

bi ased agai nst the innocent person.

Q \Wat does that nean, biased against the innocent?

A What it nmeans is that the test -- the -- the scoring
system the way it's designed, tends to produce deceptive

out cones, regardless of whether the person is telling the truth
or deceptive. |It's very good at identifying deceptive people,
as are the other two systens. But it's very poor at verifying
truthful ness. It produces high rates of inconclusive and fal se

positive errors, even anong people who are telling the truth.
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Q And this research you' ve attached to your affidavit? O --
| mean, it -- referred to it in your affidavit and its
attachnent s?

A Right, and the -- and there's another one in there also in
that attachnent, and that's -- the book chapter that's one of
the attachnents on page 260 describes Weaver's just briefly.

Q Uh-huh (affirmative).

A And then the Law Review article, which is also an
attachnent, my Utah Law Review article, on page 38 provides
data, a very large piece of data, froma scientific study I
conducted where blind reviews of polygraph charts were used
using the Utah system and using the Backster system And it
showed that the Utah system and the Backster system were

equi valent in correctly identifying people who were engaging in
deception. Al -- and 100 percent of the decisions were
correct for both systens.

Q Uh-huh (affirmative).

A But for the people who are in fact innocent, the Utah
systemcorrectly identified them 92 percent of the tinme, and

t he Backster system-- and | have to nake reference to the
article -- as | recall, had a huge number of inconcl usives, 40-
sonme-odd percent, and about 26 percent false positive errors.
It only correctly identified the innocent people in that sanple

less than -- let's see, | think it's 30-sone-odd percent as
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opposed to 92 percent for the Uah system So it clearly shows
t hat when you use the Backster system if a person is in fact
telling the truth, the nost likely result you will get is
either that the -- the test is inconclusive or that the person
is engaging in deception when in fact they're telling the
truth.

Q Right.

A The Utah system doesn't have that bias.

Q And the Backster system has been discredited for those
reasons?

A Yes. The government does not use it. In fact, the
governnent took the Backster systemin the late '50s, early
'"60s, and vastly nodified it to try to overconme sone of the
basic biases in it and devel oped their own system which they
taught at the school and they've nodified over the years, as we
tal ked about the other day. And it gets closer and closer to
the Utah system

Q During his testinmony yesterday, Dr. Abrams tal ked --
testified about federal government rules or a federa
governnent rule to score only the adjacent control. Do you
remenber himtestifying to that?

A Yes, | do.

Q \VWhat was he telling us then?

A He was telling us that you can't conpare a rel evant
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guestion to any control other than one that's right next to it
in the chart.

Q Is that correct?

A No, it is not correct.

Q Okay. Please explain why that's not true.

A \Well, the actual rule is that you conpare each rel evant
guestion to the stronger of the two surrounding controls, if
there are two surroundi ng controls.

Q Uh-huh (affirmative).

A And dependi ng upon the test format, those controls or
conpari son questions mght be right next to the rel evant or
they may be one or two questions away. For exanple, in what's
called the Mdified General Questions Test, the M3QT, that is
very commonly used by federal agents -- in fact, | think it's
t he nost common in the exam nations that |'ve revi ewed, and
that's many hundreds -- they score -- you have rel evant
guestions that are sonetinmes two or three questions away from
the control question to which they're conpared. O in the --
in many of the Secret Service tests and the Naval |nvestigative
Services test, you have two rel evant questions just like |I have
in the sequence in this case. And on -- around those two

rel evants you have two comparisons. So you have a conparison
a relevant, a relevant, and a conparison. And each of those

two relevants is conpared to the stronger reaction elicited by
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either of the two conparison questions.

Q So when Dr. Abrans told you that -- told Judge Roberts
yesterday that the governnent only scores adjacent questions,
that's incorrect?

A It's just absolutely inaccurate.

Q And the federal governnment, the federal polygraphers, they
do not do that?

A There nmay be sonme who do it --

Q Sure.

A  -- but the -- the rules as |'ve read themand also as |'ve
seen them practiced, particularly in the |arge studies that

we' ve done revi ewi hg gover nnent exam nations of exam ners
trained at the Departnent of Defense Polygraph Institute, they
do what | just described, not what Dr. Abrams descri bed.

Q And Dr. Abrans said something about the federal rules being
simlar to Raskin rules; is that true?

A Wll, that's generally true. 1In fact, as | have testified,
t hey becone nore and nore simlar to ours as they drop the ones
that are shown by scientific research not to be useful or to be
incorrect. And they've been reducing the nunber and it's
getting nore and nore |ike our system

Q Didit appear to you that Dr. Abranms was foll ow ng anything
that resenbled the rules followed by the federal governnent?

A No, he didn't follow the federal rules, he didn't foll ow
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the Utah rules, and he didn't even follow the Backster rul es.
Q On cross-exanination, Dr. Abranms indicated -- testified
that you can score a reaction that precedes a deep breath, but
you need to be wary of an apnea that precedes the deep breath.

VWhat - -

A Yes.
Q ~-- was that all about?
A Well, that cane up in the discussion with regard to his

scoring of the polygraph charts in this case. Because he said
there were many deep breaths on the conparison questions, the
directed lies, which rendered those unscorable, and therefore
he couldn't score in many places, and he's indicated that by
dashes and DBs on his score sheet there. And so you, to
clarify that, asked him well, if the deep breath occurs after
the reaction, can you score the reaction that precedes the deep
breath, and he said yes.

Q Okay. I'dlike to ook at Dr. Abrams' scoring sheet if I
could. Do you have an exhibit nunber for that?

A That's Exhibit FF, | believe.

Q And does this appear to be a bl owmup of FF?

A Yes, it is.

Q And would it help you to illustrate the testinony about the
scoring that Dr. Abrans did if you used that exhibit?

A Yes, it woul d.
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McCOY: |1'd ask that FF be admtted.
COLLINS: That's the scoring sheet of Dr. Abrans?

2 35

McCOY: Yes, sir.
MR. COLLINS: No objection.
THE COURT: Admitted.
(Defendant's Exhibit FF adm tted)
MR. McCOY: Al right.
BY MR MCOY:

Q If it's convenient for you to step down, and however you

feel best to proceed, 1'd like you to critique this scoring
sheet .

A  Well, for now!l think I could sit here and then when we get
to using the charts and things, | may need to stand up and
conme --

Q As you w sh.

A Yeah. To begin with -- of course, Dr. Abrans failed to
fill in the score sheet conpletely. He didn't put any dates on
it, either the date of the exam nor his nane, nor the date
that he reviewed it. So --

Q Is that generally professional or unprofessional?

A That's pretty sl oppy.

Q Al right. Wat do you see fromthe chart that causes you
to question --

A  Well, what | see there is that he says that the result was
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i nconclusive. And then in the right-hand colum -- actually,
this is a score sheet that was photocopied fromthe one we used
to use in our |aboratory.

Q Uh-huh (affirmative).

A And in the right-hand colum it says "coments.” And he
made a bunch of notations there to indicate what he considered
to be problens, and he tal ked about those things yesterday, so
t hose need some comment. First of all, he said on the first

chart that the breathing was erratic. And he didn't really

explain that very well, but there are -- there are -- are sone
changes in the breathing. | wouldn't consider this to be what
one would normally call an erratic breathing chart. |It's

variable. But that's not unusual.

Then he said there were deep breaths on the control, which
| think is quite an overstatenent, and we'll -- we'll see them
when we get to | ooking at the charts.

Q Ckay.

A Then he said that there were instrunentation problenms. And
what he was referring to, and | think that's best illustrated
if we use the exhibit that the governnent had prepared and
asked ne about yesterday. | think it's the one behind the bar
t here.

Q This one?

A Yes.
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Q For the record, this is Plaintiff's 8.
A Yes.

Q Wy don't --

A

"Il use ny |aser pointer, it's -- help.
MR. McCOY: WMadam Clerk, if you have trouble picking ne
up, please let nme know.
THE CLERK: |'m having trouble.
THE W TNESS: There's a --
MR. COLLINS: There's a mcrophone right here.
THE W TNESS:

- Lavalier (ph) there, if you want to
use -- or -- okay. This is one that the governnent went
t hrough with me yesterday. And --

MR, COLLINS: M. MCoy.

THE WTNESS: -- what Dr. Abranms was referring to when
he tal ked about instrunentation problens, if we |ook at chart 1
here and there's this black line that's a bold section of the
cardio or blood pressure tracing, he said that was an
i nstrunmentation problem he didn't really know quite what it
was. Well, if Dr. Abrans were famliar with the nodern
pol ygraphs and the conmputerized ones, which apparently he's
not, he would know that that is an edit. And | even testified
to that. This shows on the heading, it says that this is chart
01. And in parentheses, if he had read this, it says, "edits

indicated in bold."
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BY MR MCOY:
Q Uh-huh (affirmative).
A And that's why this bold is here, because there was a
novenent artifact there, as | explained in ny testinony the
ot her day -- one of the days; losing track. And because it was
a novenent artifact it sort of nmakes it nore difficult to
interpret the chart. So | edited that out for the presentation
that would be made to -- to give these to the governnment, which
woul d be -- nmake it easier for somebody to review the charts.
Dr. Abrams m stakenly assunmed that that was an instrunentation
problem And you can see that that happens in several of the
charts, and he pointed out the different places. Those are
edits. And they are indicated as so in each. So he just
sinply m sdescribed those as instrunment problens.

He also stated that there was a problemw th the bl ood
pressure tracings. He said the sensitivity was too small, it
was too | ow --

Q Uh-huh (affirmative).

A -- and that you couldn't interpret them
Q Could you point at -- point to where you're --
A Wll, for exanple, on chart 2 here, you see the -- the

bl ood pressure tracing here. And he said that it should have
had nore sensitivity so that you woul d see the changes nore

clearly.
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Q Uh-huh (affirmative).

A  But with this kind of an instrunent, in order to nake the
presentation clear when you print the charts, which is not
really what | do when | actually score them | score them on
the conputer. But to print themand give themto sonebody,
those tracings are kept within a specific wi ndow which is

i ndi cated by horizontal lines. And each -- each neasure has
its own w ndow.

Q Uh-huh (affirmative).

A Because if you allow those to go overlap each other, it
woul d be very difficult to read the chart, because the --

Q Uh-huh (affirmative).

A -- print would cross each other and be hard to follow the
lines, and they' d obliterate each other. So it's kept within
the wi ndows. Well, when you do that, what happens is, whatever
the total range of those recordings is for that chart, they
have to be conpressed into that window to be able to print the
chart this way. But when you look at it on the conputer, you
can take the sections of the chart that you' re scoring and you
can anplify them so that you can see the changes nuch nore
clearly, plus the conputer calculates the actual size of the
changes so that when you apply the rules -- and | testified to
this, | believe, on -- on Tuesday -- when you apply the rules,

you can have the nunbers that are actual neasurenents, as if
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you took a ruler to a bl own-up version and neasured the
mllinmeters, so that you can actually do the calculations in
your head. They're sinple calculations, |like 2 to 1, 3 to 1l
and so on.

Q Wll, do you think Dr. Abrams knows this or not?

A Apparently he doesn't. | guess he's just never seen these
i nstrunments.

Q Al right. W've got a nunber of exhibits, GGl, GX, and
G33 and G#A. Do you want to use those now in terns of scoring?
Where did you want to go next?

A Yeah, | think that would be the best thing, is -- we
prepared those so we could | ook at them There are a couple

ot her things actually that needed to be commented about GGl and

G3X2, because they have to do with things that Dr. Abrams point

out.

Q Wwell, let's first talk with -- GGL. Tell ne what that is.
MR. COLLINS: Your Honor, before we start discussing,

t hese appear to be pol ygraphy charts. | want to clarify, are

t hese the sanme ones that were appended to the defense notebook
of exhibits?

MR. COLLINS: That's a fair question.

MR. McCOY: Yes, they are, but they were not separately
identified. W get back to this dispute about, you know, what

Daubert's all about and whether it's a -- you know, whether
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this is stuff that ny position is should be done in front of a
jury. But we have to answer his criticisns. And | thought the
nost convenient way to do it would be with these charts, where
we could identify them specifically, because he went through
charts specifically.

MR. COLLINS: Your Honor, | want to object at this tine
to these charts, because it's clear now that the defense
exhibits that were provided to the governnment were edited. And
now we have a copy of charts that were submtted to the
governnent on Friday after the governnment -- Dr. Abrans was
asked to evaluate them And it appears that the defense has
not abided by its disclosure requirenents in providing the
actual charts that the expert used in sunmary in order to
provi de the governnent an opportunity to have them exani ned.

THE COURT: You can voir dire if you want. | don't know
whet her your assunption is correct or not.

THE WTNESS: | could clarify, Your Honor, if you'd
like.

THE COURT: Yes.

THE W TNESS: These charts, since Dr. Abrans didn't
under stand about the edits and | explained that, are being
presented -- first of all, we did not anticipate having to go
t hrough the individual charts. Being a Daubert hearing, it was

nmy understanding that the particular test in terns of the
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actual scoring was not going to be the subject of great
testimony. So we didn't prepare all of that. But the charts
were turned over to the governnent in a formthat's nost usefu
for sonebody to score themfrom |In fact, | scored them and
my scoring is based upon the edited charts.

However, to clarify a nunber of things that Dr. Abrans
brought up, and not to be redundant in having done this first
before he testified, because we didn't think it was
necessary -- | -- 1 didn't in a Daubert hearing -- and then to
come back and go through them again a second tine would have
wasted a lot of the Court's tine. So when we saw that Dr.
Abrans was doing this, then we decided, well, now we have to
clarify all these things. And we provided the governnment with
the unedited. So they now -- they had the edited, which are
the ones that | used to score the charts. And now we have the
unedited to explain the m sconceptions in sonme of the things
that Dr. Abrams put forward in his testinony.

MR. McCOY: Now, do you --

MR. COLLINS: | still object then to this. Dr. Raskin
has just stated that the ones that he testified to were the
ones that were edited, so those were the ones that were viewed.
Now he's attenpting to reopen the evidence and introduce ot her
charts which were not the subject of cross-exam nation, and

therefore are not proper for rebuttal.
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MR. McCOY: May -- | could | respond?

THE COURT: Sure.

MR. McCOY: He'll have plenty of opportunity to cross-
exam ne when |' m fini shed.

MR. COLLINS: Well, let's focus on the --

THE COURT: One person at a tine.

MR. McCOY: Thank you. It was Dr. Abrans that tal ked
about nechani cal problens, some sort of deficiency. | renenber
himup there with the chart, tal king about -- saying here
there's some sort of conputer nmal function here, conputer
mal function here. You know, the question is whether -- the
further foundational question that | would ask the doctor right
now, are -- the edited charts, are those the standard in the
i ndustry?

BY MR MCOyY:

A Yes, but the --

Q And are those the ones that you use when you nmake a court
presentation ordinarily?

A Yes, if we have to use the charts on -- but let me al so
clarify that the unedited ones are not going to change the
picture. They just present the -- the raw data to show what
was taken out. So the questions that Dr. Abrans rai sed can be
answered. But it's not substantially different fromthe other

ones other than that it shows that information. The scoring is
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going to be the sane.

Q Regardl ess.

A Yes. It's just nore illustrative because of the things
that Dr. Abrans erroneously brought up yesterday that need to
be clarified.

MR. McCOY: And it seens to me that we need to be able
to explain this for the record so it's clear.

MR. COLLINS: Wwell --

THE COURT: You're offering Exhibits GGL, 2, 3, 4?

MR. McCOY: 4, and those should be the charts that
are -- these are the charts that we're going to tal k about.
And these are --

THE COURT: They're --

MR. McCOY: These are the unedited charts.

THE COURT: | understand. They're being offered for
rebuttal, and | think it's a proper use. Having gone this far
wi th what we have before us, I'mgoing to allow a conpl ete
record.

MR. COLLINS: If |I mght state the government's
position, Your Honor. In light that the -- this presented
testinmony with regard to the now unedited charts, because the
defense didn't notify the governnent that there were two
versions of the charts, the governnent would seek an

opportunity to have these unedited charts assessed for the
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pur poses of determning the reliability issue, Your Honor.

THE COURT: He has -- this witness has testified that he
scored using the unedited, and these are offered to explain
some of the points your expert made. | think | --

MR. COLLINS: | understand, Your Honor. But he's also
testified that in essence, there's no need then for these
exhi bits, because he's testified that these charts are the
edited charts, and therefore the unedited -- the edited charts
then are the ones that are at issue. And these, he's already
expl ained the difference. He's explained the edit. And these
charts are sinply new evi dence.

THE COURT: Well, they're to illustrate what he's
saying. And | think he's entitled to do that at this point.
GG s admtted, 1 through 4.

(Defendant's Exhibits GGL through G4 adm tted)

MR. McCOY: Your Honor, |I'mgoing to ask that 1 through
4 be admitted, so there'll be no interruptions, and we'll just
get through it as quickly as we can.

THE COURT: | just admtted them

MR. McCOY: Al right, thank you. |'m approaching the
Wi t ness.

BY MR MCOyY:
Q Tell me -- we have Plaintiff's Exhibit 8, is that

correct --
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A Yes.
Q ~--in front of us? And there's a chart that is |abeled
chart 1.
A Yes.

Q \Wat does that correspond to the GG exhibits?

A 1t'd be GGL.

Q Al right. Wen Dr. Abranms was commenting on chart 1 of
Plaintiff's Exhibit 8, what were his criticisns?

A Well, he used transparencies and he didn't actually use
this chart, and so it'd be -- | think it'd be easiest to
illustrate it with the bl owps that we've made. That'd be

easier for the Court to see than those transparencies.

Sure. Al right. Tell ne what chart 1 is, with this --
Chart 1 is GGl
And that's chart 1 on Plaintiff's 8?

Q Al right. I1'"mgoing to ask for your assistance, Doctor.
A Yes.

Q They're marked in the upper |eft-hand corner.
A 1 think at this point it would be easier --
Q I think I'"lIl serve the role as easel.

A -- for me to cone over.

Q A right.

A If it's okay.

Q

A

Q

A

Yes, except it's the unedited version, and | can show, once



RASKIN - DI RECT 3-56

we get it up there, what the edit was, and al so what the

probl enms were with what Dr. Abranms said about this chart.

Q Ckay.

A  And if we could put it on that easel, it mght be easiest.
Q And is that -- all right.

A Because I'd like to -- | need --

Q | understand, thank you.

A -- that -- whatever that nunber was that's sitting up
there. FF, | think it was. Is -- is that correct, is that FF?

Just so | keep track here.

Q Sure.

A Yes. Ckay. First of all, the only difference between the
edited chart, which is shown on Plaintiff's 8 and which Dr.
Abrans had a transparency of, is this cardiovascular artifact

here caused by a novenent. Dr. Abrans commented on that and --

you know, he -- well, no, he didn't cormment on that one because
he thought that was a conputer mal function. | take that back.
So -- but what this shows is that -- that novenment occurred

so far out here that it has no inpact on the scoring. The
scoring deals with the reactions that start fromthe point
where the question starts to five seconds follow ng the answer.
The reaction nmust start in that window to be scored. And this
novenent way out here, which is a wiggle of the arm | think

Ms. Wal ker was -- her armwas feeling a little tight, because
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that cuff gets tight, and she noved her arma little bit. So
that's all that is, and it doesn't affect the scoring.

Q Can | interrupt you just for clarity?

A Yes.

Q \VWhat we're tal king about here is GGL; right?

A Yes. And it's not the full chart. 1've just put here,
starting with the place where you start scoring, which is the
first conparison question, D1, so that we could fit it one
boar d.

Q I understand, all right.

A It's the critical portion of the chart. And so what --
what we have is, first of all, Dr. Abrans says that the
breathing is erratic. Generally through this chart, the
breathing's pretty steady. There is a deep breath here at
about, oh, 12 seconds foll ow ng D2.

Q Uh-huh (affirmative).

A Wich I think Dr. Abrans pointed out. But that is long
after the scoring wi ndow where the question nust -- the
reaction nust start if you're going to use it for scoring. And
what |'ve done is |I've taken a green marker and drawn a line
down, a vertical |ine down fromwhere that deep breath started,
so we can see where the begi nning possible influence of that
breath starts. It has to be fromthat green |line to the right

Anyt hing that precedes it would not be affected by that deep



RASKIN - DI RECT 3-58

br eat h.

Q And what do we find?

A And what we find is that Dr. Abrams in his scoring said you
couldn't score R3, because this deep breath made it not

possi ble. And yet, he acknow edged when you asked him you can
score all of the stuff that precedes the deep breath. Al so,

Dr. Abranms did not follow the rule, because in scoring RL and

R2, you can -- and he said you couldn't score R2 for that. He
said -- | -- | can't understand why he said you couldn't score
Rl. He's put a line across that. | don't know what that
nmeans - -

Q Uh-huh (affirmative).

A -- unless he was using that for a zero.

Q Uh-huh (affirmative).

A Maybe that's what it is. | don't know He didn't explain
that. Normally one puts a zero. So you can score -- according
to the rules, the government rules or the Uah rules, you can
score R1 and R2 to the stronger of D1 or D2.

Q Ckay.

A So if we do that and we | ook at Dr. Abrans' score sheet and
then we | ook at the score sheet that | generated, and that's on
an exhi bit down there which maybe woul d be hel pful to put here
where the Court can also see it -- we could put it right here.

I think M. Collins has the printed formof that, don't you?
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Yeah.

So if we conpare these, what we see is that for the first
chart there is -- | assigned a zero to the breathing for Rl and
R2, because when you conpare it to DI and D2 and the stronger,
there's really basically no difference.

Q Uh-huh (affirmative).

A So those are scored as zero, and Dr. Abrams -- | -- |I'm
assum ng that those horizontal |ines nmeans zeroes. | -- |

don't know.

Q Ckay.

A But the net effect is the sane.

Q Okay.

A So there's no problemthere in terns of what he indicated.
Now, when we go to the el ectrodermal or gal vanic skin response
for RL and R2, again we conpare Rl to the stronger of D1 or D2.
And we conpare R2 to the stronger of D1 or D2. 1In order for a
score to be generated of 1 or nore in either direction, one has
to be approxinmately twice the size of the other. Dr. Abrans
said that the GSR el ectrodermal to relevant 2 was tw ce as

| arge as the conparison question. But when you | ook at the
chart, it's very clear that the reaction to Dl is even |arger
than to D2 -- to R2, I"'msorry. Wich neans that it can't be a
mnus 1, as he put it. It is a zero because it doesn't quite

nmake two to one. One could argue, well, maybe it should be a
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plus 1. But conservatively, | scored it as a zero.

Q Uh-huh (affirmative).

A Dr. Abrans scored it as a minus 1, which is a clear,
definite, objective error, according to the rules. And what
I"mgoing to do to keep track --

Q Please do.

A  -- is circle that one inred. Every time |l circle it in
red, it is a clear, definite error in the application of the
scoring rul es.

When we go to the cardiovascul ar, you agai n make those
conparisons. And we see that the reaction to RlL and to R2 --
to RL it's actually sort of dropping. To R2 there's a very
slight rise. When we conpare that to the larger of Dl or D2,
if anything, the reaction to D2 is larger. And | assigned both
of those zeroes. | could have scored Rl actually as a plus 1.
Because there's nore there to D2, but | was conservative and I
scored it as zero. He has zeroes there al so.

Dr. Abrams did not score the plethysnograph, which is the
bottomtracing. He testified yesterday that he'd never seen nme
score it before, which I don't understand how he coul d say
that, because | always score it.

Q Uh-huh (affirmative).
A And every test of mne he's reviewed that has that

pl et hysnograph on it, which is virtually every one --
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Q Uh-huh (affirmative).
A -- 1 have scored. So | don't know where that canme from
but it's not correct. So when |I scored the plethysnograph,
doi ng the sane thing, those are zeroes. So so far there's one
di fference.

Now when we go to R3 and R4, again, we can conpare R3 and
R4 to the larger, the stronger of the reactions, to D2 and D3.
Dr. Abrams said you couldn't score R3 because of this deep
breath on D2. Well, first of all, you -- he admtted | ater,
you could score all of this that precedes it.
Q Uh-huh (affirmative).
A And he also was wong about the rules, because you can al so
conpare it to D3. So when you do that, in fact, you find that
D3 shows a breathing suppression through here, which is
stronger than the suppressions to either R3 and R4. And so
t hat deserves a plus 1, which is the way | scored it. And Dr.
Abrans erroneously assigned no score, which is equivalent to a
zero. So that one's wong.
Q And when you say rules, you' re using rules that the federa
governnent relies on when it's scoring pol ygraph --
A  Federal --
Q -- and the Utah systenf
A And the Utah system that's right.
Q Al right. Al right. Thank you.



RASKIN - DI RECT 3-62

A Now, when we | ook then at the respiration on R4, again,
this suppression is nore sustained and stronger than the one to
R4, so the conparison is stronger. Dr. Abrams scored it as --

| begin to think now these are definitely zeroes.

Q Uh-huh (affirmative).

A He should have put zero. So that one's wong. Now, the
next thing we have is the electrodermal. He scored both of
those, R3 and R4 as zero, and that's correct. Because they are
essentially equivalent, R3 and R4 essentially equivalent to D3.
So those are correct.

When we conme to the cardi ovascular, now, for R3 and R4, if
we |l ook at R3, it's dropping. Wen we conpare that to D2,
since | was conservative before and didn't give her the point
when she probably could have gotten it on Rl, then you try to
bal ance that out and -- so say, okay, this tine she gets it.

Because this is definitely a reaction here, and R3 has not hing.

So that's a plus 1. Dr. Abranms scored that -- oh, I"'msorry,
as a plus 1. He did do that correctly. | was |looking in the
wrong place. So that's -- that's okay.

VWhen we conme to R4, he scored that as a mnus 1, because he
felt that R4 was bigger than D3. But you al so conmpare R4 to
D2, where he said you could score prior to this breath, and
when you do that, there's no difference. So that properly is a

zero. So another error. So far, we have four points’
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difference, just on the first chart.

Al right.

Then we go to the second chart.

Ckay.

And that will be G&, | believe. Are we on the GG?
Yeah, we are GG and it would be GX2.

> O » O » O

Okay. Okay. Now, first of all, | need to clarify
something. Dr. Abrams said that | asked a question in the
wong place, that | made an error. | did in fact nake an
error, but it wasn't an error of asking the question in the
wong place. Again, this conmputer system what it does -- and
this is sort of sonme technical stuff and I'Il try to nake it
real brief. But what it does is, it has analog to digita
converters in it. The whole polygraph is in alittle box with
the attachnents to it. Everything is crammed in, a |ot of

el ectronics that ny coll eague and | devel oped, and it's narked
for polygraph exam ners by Stolting (ph) Conpany. It's called
t he conputerized pol ygraph system Wll, at -- the -- the --
the system has to adjust what are called analog to digita
converters --

Q Ckay.

A -- to keep themw thin a range. And when certain range is
exceeded, then it has to recalibrate. And we allowit to

recalibrate, but not at a critical tine. It's allowed to
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recalibrate only after 21 seconds have el apsed follow ng a
guestion. And what happened is, at this point right here,
about 21 seconds after R2, it went into a calibration on the
cardi ovascul ar channel, and I didn't notice it. And I -- | --
because | was busy watching her and other things. And | didn't
notice it, and | started to ask the question, and when -- and |
pressed the spacebar; that's as you ask, and that's what makes
the time mark. But when you do that and it's in calibration
node, it can't respond to it.

Q Uh-huh (affirmative).

A And so | asked the question, | conpleted it because
psychologically that's the best thing to do. | don't want to
mess it up from her perspective, because she's sitting there
listening and has to answer it. And then | pressed the
spacebar as soon as | could, as soon as it would allow nme. So
the mark is over here. Instead -- and if you'll listen to the
tape, which is what | did, and | took out a stopwatch to make
sure | got it exactly right, I timed it. And when | asked that
guestion it was 23 seconds after the beginning of R2. And on

the charts that | supplied to the government and that Dr.

Abranms had, | indicated by an arrow that that question was
actually asked there, and I -- with a notation.
Q Ckay.

A Dr. Abrans didn't understand that. It was clear to ne. So
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now what |'ve done is |'ve made that very clear on this
exhibit. ['ve drawn a blue arrow right at the point where that
guestion was asked. But when you do that and it's right where
the arrow was the -- in the copies that the government was
provi ded that Dr. Abranms used, when you do that, then you have
this portion right in here that you can eval uate as being
evoked by D3 prior to this deep breath, which I've indicated
with a green line there. So we have about 10 seconds of data
that are useful there if you' re going to conpare to D3.

So now when we go to score this, if we look at it, Dr.
Abrans indicated deep breath, deep breath, because he said you
couldn't score Rl because a deep breath occurred on D2, when in
fact, as he acknow edged, you can score all of this before the
green line -- |I've drawn the green line -- fromwhat he called
a deep breath. | do not consider that to be a deep breath. As
you can see, it's within the normal range of breathing
t hroughout this chart. The only thing that's a clear deep
breath in this chart is the one that -- out here follow ng D3.
This is not a deep breath. But I've drawn it there just
because if Dr. Abrams said it is, we can see where it occurred.
It doesn't affect the scoring on that particular place right
there as he acknow edged.

So when we do this scoring, what we find is that when you

conpare R1 and R2 to the disruptions we see both in D2 and in
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D3, they -- and there's no disruption like that in either Rl or
R2, both of themget a plus 1. The reactions on either of the
conmpari son questions are larger. So again, instead of not
scoring, each of these should be a plus 1. Cearly erroneous.

Now, when we go next to the el ectrodermal, Dr. Abrans
scored both there zero. And in fact, they both are zero,
because this reaction, this reaction, and these two don't neet
any two-to-one ratio that is required to score. So those two
are correct.

Then we go down to the cardiovascular. And Dr. Abrans al so
scored each of those as zero and | scored each as zero. So
those stand. He didn't score the plethysnograph, but both
scores were zero. So so far on these two questions, those are
the only cl ear discrepancies.

Now when we go to R3 and R4, we now conpare R3 and R4 to
the stronger reaction to D3, where it's properly indicated, and
D1. Dr. Abranms said again, deep breath, you can't score on R3,
the respiration. Wll, you can, and basically, if you | ook at
that, this anount of disturbance and the disturbance in R3 is
about the same. So | scored that as a zero, and so that's not
any different. | could have given her a plus 1 on -- or 4
based upon this disturbance right in here, but | was
conservative. So those are the sane.

Now we go to the electrodermal. Dr. Abrans has a zero for
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R3. | have a zero. That's the sane. He scored R4 as a m nus

N

In order to be a mnus 2, it has to be three tines as |arge

as the conparison question.

Q And where does that come from when you say that?

A That's the rule.

Q Ckay.

A That is the rule. That's based on scientific research that
it works.

Q That the federal government uses?

A  Federal government uses it, the Backster system --

Q They use it --

A -- uses it, the Uah systemuses it.

Q Al right.

A W all use it. But Dr. Abrans didn't apply it correctly.
And this is sinple nmeasurements. | nean, it's a quantified
thing. |If you nmeasure these, R4 is a big reaction. But it's

not three tines as large as D3. So it only qualifies for tw ce
as large. It's a mnus 1, not a mnus 2, by an objective
measurement. And therefore, the mnus 1 1 put is correct. The
m nus 2 that he put here is wong. Just an objective scoring.
And as you can see, these rules are quite specified and pretty
obj ecti ve.

Now we cone to the cardiovascular. W're nowin this

section, and Dr. Abrans scored a mnus 1 for the cardi ovascul ar
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at each of those places. | scored a mnus 1 for R3. R3
definitely has a reaction here which is bigger. There's --
there's nothing here, this can't be counted. And this,
al t hough there's a reaction, it's not as big as R3. So |
scored that as a mnus 1, he scored it as a mnus 1. But when
we | ook at R4, R4 has essentially the sane reaction to it as
D1. They're essentially alnost identical. So he scored that
as a mnus 1, | scored it as a zero. There's no question, it's
a zero. Another error.

Then the pl et hysnograph, he did not score. | don't know
why. | think -- | don't believe he's famliar with it,
frankly. And he's expressed some things about it that have
been wong in the past, and | think he doesn't know how to
score it, so he just didn't. [If you conpare the plethysnograph
on D1, we'd have to discount this one over here because of this
deep breath, and that could cause this. So we discount the one
at D3. So we must use D1. Wen we conpare D1 to both R3 and
R4, we see that the pul ses here drop noticeably nore to D1 than
to either R3 or R4. And so those are plus 1s. So if we wite
in here -- you know, I'Il -- I"Il just go back and I'Il put
"PLE" for plethysnograph. These were all zeroes, so it doesn't
affect anything. 1'Il draw a line through to show those are
not errors on Dr. Abrans' part, those are ny scores.

But here, we have -- should have -- he has a -- he doesn't
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score it, but it should be a plus 1 there and a plus 1 there.
So two nore errors. So in this chart we have one, two, three,
four, five, six errors. So far we have 10 errors, 10 clear
errors. Then we go to chart 4.
Q Wich would be G&E?
A GG3. Starting in the same place with respiration, Dr.
Abrans said there was a deep breath, so we can't score R3 --
I"'msorry, RL. Well, if we |look at Rl here, we can conpare
that either to D1, where there is a deep breath about 10
seconds after the question, but we can also score it to D2.
Dr. Abrans called this a deep breath; it's clearly not a deep
breath. And when you score it, you see that Rl has just a
little, tiny disturbance here. R2 has a slight suppression.
But when you |l ook at D2, it's suppressed all the way through
here. That's a very strong reaction. That could be called a
plus 2 for each of these when you conpare them because this
one is so strong and so sustained. But | was conservative and
| assigned her a plus 1.

So she got a plus 1 for this one. \Were he said deep
breath, Dr. Abrams did assign the plus 1 for R2, which
i ndi cates that he did consider this D2 as a bona fide response
and not due to a deep breath. | just drewthat -- | can't
remenber if he said that. | couldn't followit quite

yesterday --
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Q Uh-huh (affirmative).
A  -- sol didthat just to point it out. But it's not a deep
breath, and apparently he didn't consider it a deep breath.
And so he scored a plus 1 and | scored a plus 1. It could have
been a plus 2. So that one we agree on.

Now, when we go to the el ectrodernmal, he scores zero,
score zero. And when you conpare these -- this -- all these
two, the -- the D1 is slightly larger or maybe the same as Rl
and noticeably larger than R2. It's alnost a plus 1, but
conservatively, | scored it a zero. Dr. Abrams scored them
bot h zer oes.

Now we go to the cardiovascular. W want to score those,
Rl and R2, against the larger of DL or D2. Dr. Abrans scored
Rl as a plus 1, and that's because he conpared this right here,
following Rl, to the larger reaction that occurred before this
deep breath 10 seconds after D1. And by the way, let me point
out that he said these were possibly naive counterneasures.
They're so long after the question that anybody that's trying
to engage in countermeasures to create a false reaction would
never wait that long, 10 seconds. They do it during the
question or right after the question. They don't wait till way
out there when it's obviously too |ate.
Q Uninportant.

A Yeah, it's too late. So when we do that and we cone to the
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electrodermal -- | think | already covered that. It's the
cardi ovascular we're looking at. So he did give this the plus
1. Well, the sane is true then for R2. You conpare R2 to D1
or D2. D1 has clearly the biggest reaction, just |like he noted
on RL. So that should be a plus 1. He gave it a zero. That's
anot her error. Because he was inconsistent there. | mean, he
did it one -- because he msapplied the rule. And all the
rules say go to the two surroundi ng controls.

Then we go to R3 and R4. R3, he scored a plus 1 on the
respiration by conparing this to this, which is correct, and he
scored a plus 1. You could maybe say a plus 2, although
there's sone suppression in here, so plus 1 is right. And on
R4, he scored it as a zero, because he didn't use D2. He used
D3. The proper conparison is to D2. So that should be a plus
1. So that's another error.

Then we go to the electrodermal. And on the el ectroderma
we have -- he has a minus 1 for R3. If we ook at R3 and you
conpare that to either D2 or D3, it does not make the two-to-
one. It sinmply isn't close. So he scored that as a m nus
zero; it is a zero. Another error

Then we go to R4A. He scored that as a zero. And on ny
scoring | have it as a zero, because again, this one is about
the same as that one, especially when you consider the nultiple

response, which is one of the criteria. So we agree on that
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one.

Then we go to the cardiovascular. And on the
cardi ovascul ar he has a mnus 1 and a plus 1. And that's
exactly what | had. Mnus 1 because this reaction here is
| arger than either to D2, although it's close, or to D3,
although it's close. So | gave it the mnus 1 as a close call.
And Dr. Abranms scored the minus 1. And he scored the plus 1
when we go this one to R4, which has no change. And | scored
it also as a plus 1. So we agree on that one.

And the pl ethysnograph on that one was all zeroes, so
there's no -- | won't wite it down, because there's no
difference. And finally, we go to nunber 5.

Q Wich would be G&4; correct?

A Yes. | should also point out that Dr. Abranms, when he was
goi ng through these, said | never warned her about deep
breaths. Well, there's really only one instance where she had
a deep breath that affected the possible scoring. It was not
necessary to say anything to her, because sonetinmes when you
say things like that when it's not necessary, it just makes a
person very anxi ous, they becone very conscious of their
breathing, they start trying to control it, and it disrupts the
test. And in her case it was not a problem and so | didn't
draw her attention to it. | did warn her about novenent on her

earlier chart. And there's an "I" there. I think we tal ked
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about that the -- the other day. And actually in this one I
war ned her about w ggling her finger, | think. She was
wiggling her finger a little bit. She was sort of nervous. |
don't think she was at all aware of it. Mbst people are not.
And it nessed up this plethysnograph tracing throughout. |
wasn't terribly concerned about that, because the

pl et hysnograph for her was not very productive anyway and so it
wasn't going to affect the outcone very nmuch. But | did
finally say, "Try not to nove your finger," because she was --
you see these in here.

Q Uh-huh (affirmative).

A But they don't affect the other channels. It's just
something like that, and it doesn't have any inpact on anything
else. 1 try not to make people feel unconfortable
unnecessarily.

Q And why don't you contrast --

A  And --

Q ~-- your scoring with --

A And here we'll go to then chart 5. On ny scoring -- for
chart 5 on the respiration, Dr. Abranms has a mnus 1. Wll, if
you conpare Rl to the stronger of D2 or D3, it's clear that D3
is much stronger. |In fact, he -- he acknow edges that when he
gets to scoring R3, because he conpared R -- | nean R2, because

he conmpared R2 to R3. But he violated the rule and didn't use
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t he surrounding controls. Wen you do that, you have a plus 1
instead of a mnus 1. That's a two-point difference. Another
clear error. But he did do it correctly when he did R2,
noticing that D3 is nuch stronger and sustai ned suppression.
And he gave her a plus 2 on that one, because there's nothing
in here, and very clear there. And that's what | assigned. So
that's correct.

W go down to the electrodermal. Dl -- D2 and Rl, clearly
the same. R2, he scored as a minus 1, when in fact it's
essentially the same as D2, which would nake it a zero. So
that's an error.

Then we go down to the cardiovascular. On the
cardi ovascul ar, he has a plus 1 for RL. He's conpared this
to -- as you see here, there's a little bit of a novenent there
of the arm But you'll see the tracing going up before any
novenent occurred. This is a bona fide reaction. And al ready,
it's clearly nore than what you see in RL. So he scored that
as a plus 1. Taking that into account, just the way I
described it, | assume. And that's how | scored it. But on
R2, he didn't. He conpared R2 to D3 instead of conparing R2
also to D2, which is the rule. And he scored it as a zero, and
the proper score is plus 1. Another error

Then we go finally to the last pair of questions, R3 and

R4. He scored a plus 2 in the respiration, which is correct.
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No change in the R3, clear change here. He scored plus 2, |
scored plus 2. But on R4, he scored that as a mnus 1, because
he conmpared R4 to D1. Actually, if | nade that conparison |'d
score zero. But the proper rule is to score it R4 to D3. And
there is sone suppression here, but there's definitely nore and
| onger here. So that counts as a plus 1 and not a mnus 1. So
this is a two-point difference again, a two-point error.

W go down to the electrodermal. He scored R3 as a m nus
1, saying that this is twice as large as that, which it is not,
nor is it twice as large as Dl. It's a -- it scores as a zero
when you neasure it carefully. So this is an error

And the | ast one he scored R4 as a zero in the
electrodermal. That's correct. He's conpared this to this
one, and conpared to -- that's the sane thing.

Now when you cone to the cardi ovascul ar, R3 he conpared to
D3, and you can conpare it to either D3 or D1. And it is a
strong reaction. |It's the biggest cardiovascul ar reaction
we' ve seen in the whole test. So he scored it as a mnus 2. |
scored it as a mnus 2. And finally for R4, the
cardi ovascul ar, there's only very little if anything there,
very little if anything there. W both scored it as zero.

And t he pl ethysnograph | didn't score at all for this chart
because of all those novements. So these are the differences.

Q How many errors did Dr. Abrans nmake?
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A One, two, three, four, five, six, seven, eight, nine, ten,
el even, twelve, thirteen, fourteen, fifteen, sixteen, seventeen
errors. And sone of those were two-point errors, so that is
what accounts for the difference in his score and ny score.
Clearly, as you can see, he msapplied the rules,

m sinterpreted the charts, which --

Q Is Dr. -- was Dr. Abranms' scoring, fromyour perspective,
consistent with the scientific literature on scoring?

A No.

Q Wuld you please explain that for us?

A Wll, as |I've explained before, both the federal system --
excuse -- I'"'mgoing to sit down.

Q Please do.

A Take this off. Both the federal system and the Utah system
are scientifically validated, although the Uah systemis the
one that has the vast mpjority of it. Only the Waver study
val idates the federal. But there's not a |lot of difference.
And - -

Q Uh-huh (affirmative).

A -- and our own studies found when the Secret Service

exam ners scored charts it was pretty nuch the sanme as when we
scored them But they're -- they've noved toward ours because
I"ve done a lot of training with them

Q Uh-huh (affirmative).
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A  So it's sort of a mxture. But Dr. Abrans just clearly

m sapplied all these rules that have been validated by a | ong
series of scientific studies that we began in 1970 at the

Uni versity of Utah, that have been published in the literature
repeatedly and repeatedly and repeatedly since then, and have
been taught all over the United States and Canada. And he's
just way out there, frankly.

Q Did Dr. Abrans present any scientific literature to this
Court or have you seen any scientific literature that he's
offered or data that suggest that the directed |lie test is

i nval i d?

A No.

Q Okay. \What about his 1991 study?

A  \Well, it's not only a poorly designed study but it's
irrelevant, because it isn't a directed lie test at all. It's
just one throwmn in at the end, as | described, and that's a

vi ol ation of any procedure. | should coment, historically,
there was another test called the relevant-irrelevant test in
the early days, where they threw in at the end what they called
the enotional -- the -- the enotional surprise question to see
how big a reaction they could get, and that woul d make anybody
come out truthful. Because right at the end, as | said,

unrevi ewed, "Have you ever in your life" and that kind of

thing. And that produces huge reactions. And that's
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t horoughly discredited. And Dr. Abrans' directed lie study is
the same kind of thing. It's -- to use his term "It's a
setup.”

Q Al right. There was sone discussion yesterday with Dr.
Abrans about Dr. Barland and his testinony in the Galbreth
case. And he said -- remarked that he woul d be surprised that
Dr. Barland would have -- would rate the directed |lie and the
probable |ie as equally accurate. Do you recall that

testi nony?

A Yes, | do.

Q \Were you present when that happened?

A Yes, | was in the courtroomwhen Dr. Barland testified to
t hat .
Q And what test -- what pol ygraph technique was at issue in

t hat case?

A The exact same one that we're tal king about here. It was a
directed lie test conducted by nyself using the sanme fornat,
and that's what Dr. Barland was testifying about.

Q And again, just briefly, who was Dr. -- who is he and what
was he doing there?

A Dr. Barland at the time I think was the director of
research at the Defense Pol ygraph Institute. He's since had
different positions there. He was the government's witness in

t hat hearing about the admi ssibility of polygraph, ny
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pol ygraph, which was offered by the defense. And he was
testifying on those issues and basically testified in favor of
the test.

Q Was the test that you' ve devel oped and the test that you' ve
gi ven here based on scientific studies?

A Yes. M whole career in terns of working on this problem
has been to use scientific research to validate, revise,

i mprove continually, you know, inprove as we can pol ygraph
tests, and this is the culmnation of all of that work, this
test, and it is the nost scientifically validated test, in ny
opi nion, that has been devel oped.

Q \Was the Uah system-- the Utah scoring that we' ve been
tal ki ng about, was that devel oped on the basis of scientific
studi es?

A The exact same process. Twenty-sone-odd years, twenty-nine
years, twenty-eight years of the research. Wdely published in
scientific journals and described in one of the exhibits which
summari zes all of that.

Q Al right. And in your opinionis it the nost

scientific -- scientifically valid basis for scoring a
pol ygr aph?
A 1 don't think there's any question about it.

Q And is that the systemthat you applied in this case?
A Yes, it is.
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Q \Was there any testinony that you heard offered by Dr.
Abrans that shows you -- suggests that the test that was

adm ni stered here or that the scoring that was used here was

i nval i d?

A No. Nothing he said -- although he clained that it has any
merit scientifically.

Q On the basis of the scientific evidence and nore than 28
years of academi c and scientific and professional experience
wi t h pol ygraph exam nations and other forns of forensic

evi dence --

MR. COLLINS: Your Honor, | want to object. This is not
rebuttal. This is -- M. MCoy's reading fromthe affidavit
which was admitted. Dr. Raskin previously testified; now he's
getting beyond the scope of the governnent's case.

MR. McCOY: 1'magoing to ask himif he's got an opinion.

THE COURT: About what?

MR. COLLINS: It's previously been stated.

MR. McCOY: About the accuracy of his test.

THE COURT: Didn't you cover that in --

MR McCOY: | did.
THE COURT: -- originally?
MR. McCOY: Al right, fair objection. [1'Il wthdraw

t he question.

BY MR MCOY:
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Q Is there anything that you've heard in this courtroomfrom
Dr. Abranms that causes you to question or doubt the validity of
the test results that were given in this case?
A Not hi ng what soever.
Q Is there anything that would make it difficult for you to
nmake a presentation to the jury that woul d be understanding, if
this evidence were adm tted?
A |1 don't believe so. It's the same kind of testanent |'ve
gi ven before and I think it's very clear to juries.
Q Al right. Sir, thank you for your patience with ny
guesti ons.
A You're wel cone.

MR. COLLINS: How does the Court want to proceed?
know the Court's been in -- on the bench since early this
norning. It's 1 o' clock now

THE COURT: Well, if you can finish up in five or ten
m nutes, fine. If not, we'll take a lunch break.

MR COLLINS: | would ask we take a lunch break, Your
Honor .

THE COURT: An hour? 1Is that enough?

MR. McCOY: Fine with ne.

THE COURT: We'll be in recess for one hour.

THE CLERK: This matter's in recess until 2 p.m

(Recess at 1: 00 p.m, until 2:05 p.m)
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THE CLERK: His Honor the Court, this United States
District Court is again in session. Please be seated.

THE COURT: Looks like everyone is here. Are we ready
to continue and hopefully wind up this hearing? M. Collins,
you may begin your --

MR. COLLINS: Thank you, Your Honor.

THE COURT: -- cross-exani nation.

CROSS-EXAMINATION
BY MR COLLI NS:
Q Dr. Raskin, the polygraph is a machine that measures
vari ous physiol ogi cal reactions; correct?
A Correct.
Q It's not alie detector?
A No.
Q The testing that's done, the exam nation, is to determ ne
the subject's perception of truth?
A Their subjective belief, yes.
Q Infield studies, | believe you ve adnmtted establishing
ground truth as one of the difficulties --
A That is the --
Q -- that is studied.
A  -- major difficulty with field studies.
Q And you have to admit that even in sex abuse cases where

the victimhas recanted prosecutions have proceeded and
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def endants have been found guilty?

A OCh, yes.

Q Inthe exhibits that were admtted today you presented an
article witten by Dr. Hounts --

A Honts.

Q Honts, excuse ne. He's a gentlenman that you respect in the
field of polygraphy?

A Yes.

Q And this may be a personal question. Does he have as nuch
knowl edge of the field, the subject of polygraphy, as you do?
A Yes. He may not have the seasoned wi sdom because he's a
| ot younger than nme, but he has nore energy. But he's
certainly very know edgeable. He's an outstandi ng expert.

Q And so when he testifies that he, you, the Arizona Schoo
of Pol ygraphy, and perhaps the Arizona Police and four other

i ndi vidual s are the only ones that use the hybrid techni que,

t he technique that you used in this case, he was testifying
truthful ly?

A Well, | haven't seen testinony to that effect. | don't
believe that that is his exact testinony, but if you could show
it to me | could examne that. | believe he may have been
asked to identify individuals. But --

Q So you are --

A -- but -- excuse nme. But | know he's taught that technique
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at the Canadi an Police College, so certainly that's not
consistent with those facts.
Q And so it's your belief that that's not true?
A | don't think it's conplete.
Q Evenif it's cited in a witten published opinion, you do
not believe that's true?

MR. McCOY: Judge, | don't knowif that's a fair way to
i npeach the man. | think what he should do is present himwth
the testinony and review it that way. Soneone else's rendition
of what they heard is not proper inpeachnent.

THE COURT: | think it's fair for himto know where it's
com ng from
BY MR COLLI NS:
Q Coming froma decision | believe in the Gilliard matter, or
one of the published -- no, I'msorry, maybe it's in the Orions
(ph).
A It couldn't be in Orions, because --
Q No, I'msorry. | --
A -- didn't testify there.
Q ~-- msrepresented. It would be the Gilliard case. |In any
event, you would not believe that to be a true representation?
A Wll, I think we discussed this on cross-exam nation
yesterday in the sane detail, and as | recall, my answers at

that time are the same that they are now that first of all,
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that was a few years ago, so, you know, what he may have said
then is probably not reflective of what he woul d answer now to
t he sane questions; but secondly, | don't believe that it's
complete. | think that is perhaps what the court opinion drew
fromhis testinony, but I think it's not quite conplete by any
neans.

Q And when you have been -- your professional opinion has
been criticized, it's your practice to nmake personal attacks
against the critic?

A 1 don't know what you nean by that.

Q Wen your testinony is contained in a court decision -- |

believe in this hearing you' ve probably testified that the

judge put that in there to fulfill his own purpose?
A | -- well, you're being a little vague, so | don't know
what you're referring to exactly. If -- could you tell nme nore

specifically, so I could respond appropriately?

Q Do you recall testifying in this court when | was asking
you a question about one of the cases in which you testified
that you stated, "The court put that in there to fulfill its
own pur pose"?

A Can you tell ne which case you're tal king about?

Q You don't renenber your testinony?

A Yes, but | don't renmenber which case you're referring to.

And | don't --
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Q Have you ever said that?
A | said sonething to the effect that that was the court's --
the court did that because the court had a purpose in witing
t hat opinion, and chose to say that. | don't believe that you
will find that the record supports that statenent.
Q Court decisions are subject, in essence, to peer review,
the individuals involved are able to appeal those deci sions,
subjecting its review on appeal; or if it's a district -- if
it's a magi strate court's decision, reviewed by the district
court, the district court's decision is reviewed on appeal by
the Court of Appeals, and all the way up to the Suprene Court
if necessary. Correct?

MR. McCOY: 1'mgoing to object, as to relevance to what
he knows what happens to the appeal process.

THE COURT: Sust ai ned.
BY MR COLLI NS:
Q Dr. Honts wote an article in which you submt is to be
published with regard to the testing -- or the questioning
bet ween charts?
A Yes.
Q And inthat article it refers to the research that he's
done?
A In part. It refers to a |large body of research. |If you

| ook at the list of studies, | think we counted themup earlier
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today, and it's far in excess of 20. And there are many other
people listed as authors of studies in addition to Dr. Honts.
It's -- it's a collection froma |large body of scientific
literature

Q You would admit the Department of Defense Pol ygraph
Institute is perhaps one of the |argest, npbst respected
research institutes or research facilities review ng the
qguestion of the application of polygraph?

A It certainly is the largest. They have the -- they have
basically just about all the federal budget to do pol ygraph
research now. |It's been progressively concentrated there.

Q And you've relied upon the Departnent of Defense in the
presentation of the defense theory in this case?

A Inpart. It's a-- asmll part of it, I think. The
publ i shed scientific literature comes nostly not fromthe
Departnment of Defense. They are, | would think -- | think
they're a little lax in publishing their work for, you know,
public dissemnation. A lot of it's in-house publications.
But -- soit's -- it's not always out there in the scientific
literature, it's a little harder to get ahold of.

Q You've testified the Departnment of Defense uses the
directed lie technique?

A Many agents -- agencies and divisions of the DOD, as well

as ot her agencies such as Treasury Departnent, |IRS, the DEA
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Q And the Departnent of Defense uses a directed Iie where
there's no di scussion between charts?

A That's ny understanding of the current PES.

Q And the Departnent of Defense, who've you've represented
used the directed lie, would be famliar with the research in
support of that?

A | would hope so.

Q Dr. Honts's report has yet to be published; is that

correct?

A It's in the process of being published. | think he had to
send back this final copy to be then published. It was -- that
was after sone revision, | think, after the peer review

Q And the Departnent of Defense Pol ygraph Institute in 1988
in the Pol ygraph issue at Defense Exhibit 11 has issued a
request. The institute --

A Excuse ne. It's 1998, isn't it?

Q 1998.

A Yeah.

Q The institute would like to support controlled systematic
i nvestigations regarding the question of stinulation between
tests?

A | think that was one of their research areas that they want
people to submt applications.

Q And they were interested in the question of whether or not
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t hat had an effect upon the pol ygraph exam nation?
A That's ny understanding, yes.
Q And Dr. Honts's article sinply conpiles research that was

al ready published well before this Polygraph article was

publ i shed?
A Right.
Q So the government is still looking for reports analysis on

t he question of stinulation, because they haven't made up their
m nd yet?

A 1 don't know whether they made up their m nd or what, or
whet her they feel they need nore because perhaps they think
that their position's been wong. And, you know, it takes the
governnent an awful lot in order to change their position,
especially the Departnent of Defense.

Q You've represented that the Air Force, the Arny, the

Navy -- | notice that the Marines are not listed; they seemto
be al ways forgotten.

A Poor Marines.

Q Use the directed lie control test?

A That's what Dr. Yankee put in his letter, pursuant to a
Freedom of Information request.

Q And you're relying upon that to make your statenent that

t he Departnment of Defense uses the directed lie control test?

A In part, and also that Dr. Barland and others tal k about
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it, and Dr. Barland's even, you know, analyzed stuff done by
them so --
Q The Departnent of Defense does not use the hybrid directed
lie control test?
A The one that has probable lies and directed lies? |Is
t hat --
Q The --
A -- what you mean by the hybrid?
Q The test that you and Dr. Honts have administered in the
past .
A Before we went to the conplete directed lie, you nean? |
want to make sure it's clear that -- what we're tal ki ng about.
Q That's correct.
A  No, | don't believe that they use a test that has probable
lies and directed lies in the same test.
Q The mlitary is subject to the MIlitary Code of Justice?
A | assune so.
Q And the Mlitary Code specifically precludes the use of
pol ygraph in crimnal investigations?

MR. McCOY: (bjection; rel evance.

THE COURT: Want to respond?

MR. COLLINS: It is relevant, Your Honor, because the
subj ect of the Shephard (ph) decision or the Shephard deci sion

was in the context of use of the polygraph agai nst an
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i ndi vidual, a menber of the armed services; the provision, the
evi dence rule, which was the Mlitary Code 707, there's no
counterpart in federal rules, was the subject of whether or not
it should come in; that the Suprenme Court ruled that that rule
was valid, the majority opinion precluding the adm ssion of

pol ygraph exam nations in a crimnal trial.

MR. McCOY: It's apples and oranges, Judge. \What the

Shephard opinion holds is that it -- it's not a violation of
due process to have a rule that says you can't do it. It's a
plurality opinion. | don't -- the question was phrased, is

there mlitary regul ations that preclude the use of polygraphs
in crimnal investigations, and the answer to that question is,
not -- no regulations that I"maware of. It's irrelevant.

MR. COLLINS: 1'll rephrase the question.

BY MR COLLINS:
Q There are rules that preclude the adm ssion of polygraph in
amlitary crimnal trial?

MR. McCOY: Rel evance.

THE COURT: Overruled. At sone point some of this is
argunent nore than it is questions for the w tness, but |
certainly will allow the expert to be tested to sone extent.

It mght shed sone light on this, when you tal k about polygraph
exam there are different types of exans, and certainly there

are different purposes for which it is used. So as far as
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rel evancy's concerned, 1'Il overrule it.

BY MR COLLI NS:

Q It's true that the Mlitary Code of Crimnal Justice does
not allow the use of polygraph in any trial, crimnal trial?

A  1'mnot sure that that's quite accurate. | think that --
yeah, | guess they finally did come up with -- by executive
order, President Bush, after the highest mlitary appellate
court upheld the defendant's right to have a pol ygraph as part
of the defense on a constitutional basis, then the executive
branch, at the request of the mlitary prosecutors, issued a
directive saying, "No, you can't do that." And that's what was
tested in the Shephard case. It was not the court's decision
so nuch as it was the executive order

Q And the court -- the Supreme Court did discuss the issue of
whet her or not an individual was entitled to put on --

MR. McCOY: Sane objection.

MR. COLLINS: -- relevant evidence --

MR. McCOY: |I'msorry for interrupting. Sane objection,
as well as well beyond the scope of the rebuttal.

THE COURT: Does this go beyond the scope?

MR. COLLINS: 1'll move on, Your Honor. | think the
Shephard deci sion can stand on its own w thout further input by
Dr. Raskin

THE WTNESS: | hope so.
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BY MR COLLI NS:

Q The -- Dr. Abrams is an expert in the field of polygraphy?
A Yes.

Q He's testified in a nunber of courts as an expert on

pol ygr aphy?

A That's correct.

Q He has testified as an expert in response to the question
of the directed lie test, the directed lie control test that

you and Dr. Honts adm ni ster?

A Yes.

Q And in those cases it has been thrown out?

A Thrown out?

Q The pol ygraph was not admtted?

A In sonme cases it was not admtted. |In other cases it has
been admtted. | think that if you exam ne the ones where he

has testified in opposition, in my experience with him one,
two, and then about two -- | think it's about 50-50.

Q Dr. Matte has been cited by the United States Suprene Court
as an authority on the subject of polygraphy?

A | don't know.

Q Dr. Abrans has been cited by the United States Suprene
Court as a expert on the subject of polygraphy?

A | don't know. 1'd have to see what the citation says.

Q The purpose of the pretest is to famliarize the subject
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with what's going to happen; correct?

A That's one purpose. It serves many purposes.

Q To famliarize themw th the questions they're going to be
asked?

A That's anot her purpose.

Q There's a discussion about how the apparatus is going to be
attached and what it's recording?

A Soneti nes.

Q In this case, during the pretest interview, Ms. Wl ker

rai sed an i ssue about borrowi ng noney?

A | may have raised that issue. | think | raised the issue.
Q And you told her -- the tape speaks for itself, but the --
not to worry about that, because that's not what she's being
charged with?

A |1 don't think that's quite correct. | remenber one point

| -- this came up yesterday and | went back and checked the
tape, where you said | said between charts that she shouldn't
worry about that, and that's incorrect. | was referring to her
general nervousness about the whole situation. And | told her,
"Don't worry about that. That's not why you're here.”

Q You told her --

A If that's what you're referring to, then your statenent is
not correct.

Q Inthis pretest interview, you told her, do not worry about
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that, because enpl oyees do that all the tinme?

A |Is that an exact quote?

Q It's not an exact quote. It's --
A Wwll --
Q -- the subject about which you were -- what -- well,

let's -- what did you say then?

A Well, 1'd have to listen to the tape to see exactly what |
said, and I'mnot going to accept your construction of what you
admt is not an exact quote. What | did tell her in substance,
and | don't know the exact words, my nenory's not quite that
good, but | did tell her that the rel evant questi ons were not
concerned with whether or not she had borrowed $20. The

rel evant questions were concerned with what she was accused of
doing, which is a far nore serious act than that: the theft of
approxi mately $3,000. And she's accused of doing that and
using that for -- to pay her bills and things like that. And I
said, "And that's what we're here for, is to test you on that.
So if you're concerned about once having borrowed $20, that is
not the issue of this test, and that is not what these rel evant
qguestions are concerned with. So | want you to be sure you
understand the difference.”

Q And you enphasi zed the $3, 000?

A Well, the accusation. | think I went over the indictnent

with her and | discussed with her, you know, what the specific
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al l egations were. W even went over this statenent that she
was pressured into signing, and including her corrections --

Q That's your opinion.

A Well, that was what she told ne. And including -- she had
witten it and she was told she had to alter it. | think
that's clear fromthe docunent itself. And we discussed that.
We discussed all the particulars, because that's what a

pol ygraph has to do, is to discuss all the particulars. And a
pur pose of the pretest interviewis not only for ne to clarify
to her what questions |I'm asking, but for her to express to ne
what she understands themto nean so that we can nmake sure
we're tal king about the same thing.

Q The difference between borrowing and stealing is a natter
of intent; correct?

MR. McCOY: Judge, | hate to interrupt, but this is well
beyond the scope and it's irrelevant to the rebuttal.

THE COURT: You can test himon what he did. But I
think to get into the hypotheticals here does go beyond the
scope of the --
BY MR COLLI NS:
Q You asked Ms. Walker if she stole -- to paraphrase it,
"Did you steal ?"

MR. McCOY: Sane objection.

THE COURT: Overrul ed.
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BY MR COLLI NS:

A | prefer, M. Collins, not to paraphrase. |If you're going
to ask me what it is | asked her, then let's get exactly what |
asked her.

Q You don't renenber?

A Wen you start telling me one thing and then you tell ne

it's a paraphrase, let's just get it accurate. It's easiest
t hat way.
Q Well, you would know whether or not | was being accurate or

not, wouldn't you?

A  Well, youtold ne it was a paraphrase, so obviously it's
not accurate.

Q "Didyou steal" -- relevant question nunber 2 -- "Did you
steal " --

MR. McCOY: Can | have -- excuse nme for interrupting.
have an objection, Judge. The content of the questions were
not di scussed either during Dr. Abrans' testinony -- in fact, |
was -- | specifically attenpted to get himto construct sone
guestions and the Court --

MR. COLLINS: Your Honor, he's testifying now.

MR McCOY: |I'm-- can | finish?

MR. COLLINS: Wwell --

MR, McCOY: Can --

THE COURT: You have the floor. Let's hear it.
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MR. McCOY: Thank you. Okay. | asked Dr. Abrans to --
of fered to have hi mconstruct some rel evant questions, and
there was an objection made and it was sustained, and | respect
that. There was no discussion during Dr. Abrans' testinony
about the quality of the questions or the nature of the
guestions that were asked. Now what counsel's trying to do is
do sonet hing that perhaps he shoul d have done when he
chal | enged -- when he cross-exam ned Dr. Abrans -- Dr. Raskin
the first tine. This is beyond the scope and it's irrel evant.

MR. COLLINS: M response is, one, M. MCoy's offering;
two, Dr. Raskin just testified his perception of truth is
subj ective belief.

MR. McCOY: And the Court sustained an objection and
said you're not to get into those areas.

THE COURT: Well, the difficult thing here is that it's
a rel evant discussion, but one of the objections is it's beyond
the scope. And | don't think that's why he was put on for
rebuttal. It appears to be going beyond the scope. So |I'm not
ruling that it's not relevant to the determ nation, but just
sinply that at this point intinme, that's -- that it's not
proper to go into that.

MR. COLLINS: | don't have any other questions of Dr.
Raskin. Previously the government noved for adm ssion of

Exhibit 5. M. MCoy stated he would make his position known
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at sone later time. | think this is the appropriate tinme now
to have that --

THE COURT: Let nme get a copy of it in front of ne.

MR. COLLINS: Plaintiff's Exhibit 5 is the transcript of
t he Cordova hearing, Your Honor.

MR. McCOY: May | have a nonent to speak with Dr. Raskin
about that?

THE COURT: Yes, you may.

MR. McCOY: Thank you. (Pause) Your Honor, | do object
on hearsay grounds and al so on confrontation grounds. This
transcript includes the testinony of people that have not
appeared in this courtroom So |I object on rel evance grounds
and confrontation grounds.

THE COURT: \What is the governnent's purpose in offering
this?

MR. COLLINS: The defense has offered transcripts inits
own case. The hearsay was not -- no concern there. W would
only offer those portions with regard to Dr. Raskin's
testi mony, Your Honor. The Court is -- has nore know edge than
| do, has nore experience than | do in the field, and is able
to filter out those portions which are irrelevant. W only
of fer that --

THE COURT: He testified the second day, well, that's on

the 9th. Was there testinony that -- before that? Let me --



that's July the 16th.

MR. COLLINS: It was a nulti-day. | don't recal
of fhand the length of his --

THE WTNESS: | could answer that question. | think
Your Honor, | believe -- | believe the whole hearing took pl ace
in a day. But the transcript that I was shown has two ot her
W t nesses that have not appeared in this proceeding at all.
And | think that's what M. MCoy was tal king about. There is
ny testinony and there are testinony fromtwo gover nnent
W t nesses that are not part of this proceeding.

THE COURT: Dr. Raskin testified on direct beginning at

page 58 and it goes through redirect on page 201.

THE W TNESS: Your Honor, there actually -- 1 did --
didn't have direct. It started with cross-examn nation based
upon a -- a brief declaration.

THE COURT: | see the transcript -- the transcriber has

i ndicated direct at 58 --

THE WTNESS: It may --

THE COURT: -- and cross at 59.
THE WTNESS: Yeah, it's -- it was just like to lay the
foundation for the -- the affidavit. So there really wasn't

what you would call direct.
THE COURT: Well, | -- ny point is that the

governnent -- | need to consider it as to the testinony of Dr.
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Raskin which is part of this exhibit.

MR. COLLINS: The exhibit is the conplete exhibit. It’
noted which portions relate to Dr. Raskin. 1s the Court
satisfied that it is with -- if the portion is extracted from
t he transcript.

THE COURT: Do you intend to highlight or rely on any
particul ar questions, answers in this transcript? O is it
j ust background reading for the Court?

MR. COLLINS: 1t's background. 1t's background
material, Your Honor. |If the Court feels it has enough before

it, then we can.

THE COURT: | think | have enough to read. |If it
doesn't have a particul ar purpose, then | guess the rel evancy
objection has validity. The confrontation m ght be of sone
concern, but M. MCoy could exam ne his witness. The
testi mony has not concluded. But if the government is not
going to ask himportions of this, then | suppose it's not
relevant. So | will not admt it. But if you can show ne
where sonmething that M. MCoy has admtted is on the sane
footing, I mght reconsider. |Is there any other transcript
that's been offered and admitted at this hearing?

MR. COLLINS: The defense has submitted transcripts,
Your Honor.

THE COURT: O what?

S
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THE COURT: O Dr. Barland's testinony in | believe the
Galbreth case.

THE COURT: Was that sonething that this expert relied
on and was that the purpose of it?

MR. McCOY: Yes. That was -- it was one of the F
exhibits and it was specifically discussed as to whet her he
relied onit. |If you'll recall, Dr. Abranms said that he
couldn't believe that soneone fromthe Department of Defense
woul d say they have the sanme accuracy rates, and in rebutta
Dr. Raskin indicated that it was in fact a directed lie test
t hat --

THE COURT: So that came in for a limted purpose. | --

MR. McCOY: It did, yeah

THE COURT: | think if you wanted to ask hi m questi ons,
did he give certain answers or were asked certain questions, et
cetera, then that's one approach. But to just submt all this
for the Court's reading --

MR. COLLINS: The Court -- the governnent accepts the
Court's ruling.

THE COURT: Al right. Then you have no further
guestioning at this tinme?

MR. CCLLINS: No.

THE COURT: Redirect.

MR. McCOY: Just very briefly.
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REDIRECT EXAMINATION
BY MR MCOY:
Q Counsel asked you sone questions about 50-50 between you
and M. -- and -- Barland in terns of appearances be --
A Abrans.
Q Abrams in terns of appearances before juries?
A Yes.
Q How many times have you appeared before juries in regard to
a polygraph result?
A About 50 tines.
Q And howlong typically does the presentation take,
considering testinony and cross-exam nation from both experts?
A Usually --

MR. COLLINS: Your Honor, Dr. Raskin offered that up in
his answer. It was not a question, so it's not a subject of
recross exam nation, unless he's questioning his statenent as
to that, of whether or not it's accurate. Now he's going into

ot her aspects which were not the subject of cross-exam nation.

MR. McCOY: M recollection is different. | want to
establish -- there was discussion about himappearing in court
with Abrans before juries. And all I"'minterested -- and |

think the Court's entitled and --
THE COURT: (bjection's overrul ed.
MR. McCOY: Al right. Thank you very mnuch.
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BY MR MCOY:
A How | ong does the --
Q A typical presentation when there's conpeting experts in
front of a jury?
A A total of about four hours for both experts.
Q Thank you, sir.

MR. McCOY: That's all | have, Your Honor.

THE COURT: M. Collins?

MR. COLLINS: No other questions, Your Honor.

THE COURT: The witness may step down.

THE W TNESS: Thank you, Your Honor

THE COURT: Does that conclude your evidence?

MR. McCOY: It does, Your Honor. Thank you.

THE COURT: Al right. | need to talk about the
gat hering of the exhibits and the summations. As | indicated
informally, the Court is going to request witten sunmati ons,
and we'l|l set sonme deadlines for that. There are two
approaches. One is to have simultaneous subm ssion with each
si de having a chance to comment on the other's. That m ght
save sonme time in the long run to do it that way. Are you
going to be ordering a transcript, either of you?

MR. McCOY: I'mcertainly -- I will if M. Collins
isn"t. 1t'll happen.

THE COURT: Did you want to rely on the transcript in



part to prepare your sunmation?

MR. McCOY: | would, Your Honor. And since | carry the
burden, we could ask for -- I'Il prepare and ask for it on an
expedited basis. | would prefer that we follow the format,

opening, reply, and answer, in that fashion.

MR. COLLINS: Opening statenent, response, and then
reply.

MR. McCOY: That's what I'mtrying to say.

THE COURT: Al right. That's -- we'll follow that.

MR. McCOY: Maybe -- perhaps Madam Cl erk can give us a
bal | park as to how long it would take to get an expedited
transcript for about a two-and-a-half-day hearing? Wuld
you - -

THE CLERK: If you order it expedited, then it's seven
days fromthe day the transcriber receives it.

MR. McCOY: | guess | would Iike seven days after a
transcript -- there's time, since trial is June 3rd.

THE COURT: So you want about 20 days?

MR. McCOY: | think so, yeah.

(Pause)

THE COURT: Sonewhere around March 24. And the
gover nment ?

MR. COLLINS: Depending upon how long it takes for the

defense to get their transcript, the government woul d be
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requesting a copy. | think that if the Court were to grant --
the 24th -- it would -- falls on which day, Your Honor?

THE COURT: Wednesday.

MR. COLLINS: Two weeks after that.

THE COURT: Let's see, then that would put it April 7th.

MR. McCOY: And if 1'd get seven days for reply.

THE COURT: April 14. Al right. March 24, April 7,
April 14. Now, as far as the exhibits are concerned | would
like to have copies of all exhibits. O course, | have this
bi g booklet full right here, so that's already one set. Except
for the big charts. | don't need to have those. But nost of
t hem have been furni shed. Perhaps the governnent may not have
provi ded copies to the Court.

MR, COLLINS: O what?

THE COURT: O sonme of your exhibits.

MR. COLLINS: | have copies -- they -- nowthat it's
become known that the exhibits which are attached at the back
of the notebook are different than the ones that the government
attached to Defense Exhibit 8, we'd ask perm ssion to submt
copi es of those actual exam-- the graphs that were submtted
by the defense to the governnent.

THE COURT: Want a reduced size?

MR. CCOLLINS: Yes.

THE COURT: Sure. And so 8 is different than what's
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here?

mar ked.
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MR. COLLINS: Yes, Your Honor.

THE COURT: That --

MR. McCOY: And actually, that's Plaintiff's 8.

MR. COLLINS: Plaintiff's 8.

THE COURT: That's Plaintiff's 8 --

MR McCOY: OCh, I'm--

THE COURT: -- and this is GG

MR. McCOY: Right. And if -- in -- perhaps |I can --
THE COURT: Well, we have copies --

MR. McCOY: -- clarify --

THE COURT: -- in the back. These probably weren't

MR. McCOY: The -- X are copies of Plaintiff's 8. Does

the Court foll ow nme?

THE COURT: That's what these are.
MR. McCOY: Correct. The GG exhibits were the unedited

versions. Am| be -- making nyself clear?

THE COURT: M point -- ny -- yes. M point is that I

al ready have a copy of 8 submtted by --

MR. McCOY: Yes, you do. That -- yes, you do.
THE COURT: -- the defense.
MR, CCLLINS: Yes.

THE COURT: Unl ess the government's woul d be any



different than this.

MR. COLLINS: Well, I"'msubmtting the Plaintiff's
Exhi bit 8, which is on the record, which is different than the
GG series. And there was a series submitted in the --

THE COURT: This is the X -- these are the X --

MR. McCOY: But sane as the X

MR. CCOLLINS: Yes.

THE COURT: If you want to go ahead and --

MR. COLLINS: So | just --

THE COURT: -- submt them if it makes it easier so you
can refer to it, that's fine with ne.

MR. COLLINS: Just clarifying for the record, because we
referred to 8 and then we had GG and then we have another set,
so that -- the Court now has X, which is plaintiff --

THE COURT: WMaybe it'll be hel pful on review then to

submt a reduced version of 8 and M. MCoy can approve and

i nform

MR. McCOY: That'd be fine.

MR. COLLINS: Ckay, yes, sir.

THE COURT: Anything el se?

MR. McCOY: Yes, Your Honor, a housekeeping matter. As
to --

THE COURT: Transportation?
MR. McCOY: Yes, please.
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MR. COLLINS: The Court should al ready have Plaintiff's
Exhi bit 4A and B, which are the audi otapes; is that correct?

THE COURT: | do have a -- tapes. Yeah, there are three
sides; right?

MR. COLLINS: Three sides, right.

THE COURT: Yes.

MR. COLLINS: And it's -- if | may require, was the
Court able to determine if it was a good-quality copy?

THE COURT: They appear to be, and | have listened to 98
percent of it. M. MCoy will need to sign his notion

MR. McCOY: Onh, | apol ogize, Your Honor.

THE CLERK: M. Collins, did you nove for the adm ssion
of Plaintiff 8?

MR. COLLINS: No, we're just clarifying for the record
that Plaintiff's 8 is simlar to the graphs that were
i ncorporated into the notebook. And there were other graphs of
the sane thing, unedited, raw, GG

THE CLERK: So you're not submtting Plaintiff 8?2

MR. COLLINS: No, it's just for clarifying that
Plaintiff's 8 is the same as.

MR. McCOY: These -- what |I'mtrying to do is get her to
travel tonorrow, Judge. |s that what that one says?
apol ogi ze, (indiscernible).

THE COURT: The | odged order says --
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MR. McCOY: (Indiscernible).
THE COURT: -- provide transportation after the hearing

concl udes on Wednesday.

MR. McCOY: Okay. Probably -- | don't know what's
happened here. Probably if the Court -- we're asking that she
be allowed -- it's not practical to do it today. |If you
woul dn't mnd interlineating the order to get her -- M. Walker

to be able to travel hone tonorrow

THE COURT: Well, this sinply says provide
transportation after her hearing concl udes --

MR. McCOY: So that --

THE COURT: -- on Wdnesday, so that doesn't say --

MR. McCOY: That shoul d work then.

THE COURT: It should work. That --

MR. McCOY: That's fine.

THE COURT: |'mnot happy with this popcorn stain here
on this | odged order.

MR, McCOY: Well --

THE COURT: Perhaps we can photocopy it and use
sonething that | ooks a little cleaner.

MR. McCOY: Let ne see if I -- | apologize.
(I'ndiscernible) there's a cl eaner copy.

THE COURT: Thank you.

MR. McCOY: Yeah, (indiscernible).
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THE COURT: Al right. This one reads after the hearing
on Tuesday the 23rd.

MR. McCOY: It should still acconplish its purpose.

THE COURT: Well, 1'll have to put the |links together.
I (indiscernible).

MR. McCOY: Al right, thank you.

THE COURT: | assune the government has no objection?

MR. COLLINS: To the transportation order?

THE COURT: Correct.

MR. COLLINS: No, Your Honor.

THE COURT: Anything el se?

MR. COLLINS: Not that I'm aware of, Your Honor.

MR. McCOY: No. Thank you, Your Honor. No.

THE COURT: This will conclude this hearing, and the
Court will prepare in due course a witten recomendati on and
that' Il be served on counsel of record. |If the clerk will
assist in collecting one set of the exhibits as |'ve discussed,
except for the big charts.

MR COLLINS: Excuse nme, Your Honor. Does the clerk --
do you want a photocopy of the exhibits?

THE CLERK: That is for my own purpose. |It's not for
t he Court.

THE COURT: Wuld that be --

THE CLERK: These are plaintiff's exhibits, Your Honor.
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THE COURT: You want a copy of the exhibits? You can
borrow mne if you --

THE CLERK: Onh, |'ve got one.

THE COURT: -- review it for your notes.

THE CLERK: | have one.

THE COURT: Okay.

MR. McCOY: The only --

MR. COLLINS: (Indiscernible) nake a copy of it?

MR. McCOY: The only exhibits that Madam C erk woul d
need that she doesn't have, Your Honor, are the ones that we
adm tted today.

THE COURT: Correct.

MR. McCOY: Al right. And | just -- | wanted to nake
sure that she knew that.

(Si de conversati on)

MR. McCOY: Your Honor, is there a way to get a copy of
Plaintiff's -- because I know M. Collins has been gracious
enough about handi ng them over, but just in the confusion of
the hearing, I'mnot sure if | have a conplete set. | wonder
if we could arrange to have a conplete copy of defend --
plaintiff's exhibits?

MR. COLLINS: | may have copies of -- which ones are --
to which are you referring? You should have a --

MR M COY: Just --
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MR. COLLINS: -- a copy of Dr. Abrams' CV already.

THE COURT: You can use these to see if you have a
conpl ete set and what you need to prepare or run.

MR McCOY: O if | could have access to get them
copied. That -- that's the easiest way for nme, Judge, to --
just to copy them But if it's inconvenient, 1'Il |ook for
sone other way to --

THE COURT: Right. No, I'mnot going to going to be
mar ki ng on (indiscernible). | just want them by the end of
t hi s week.

MR. McCOY: Al right.

THE COURT: So --

MR McCOY: So if I'd ask Madam Clerk to -- for a copy,
is that possible?

THE COURT: Well, you can borrow these --

MR, McCOY: O --

THE COURT: -- and run a copy.

MR. McCOY: If | could borrow themand then return them
is that agreeable to you?

THE COURT: Do they have a -- can they run copies
upstairs, or do they --

THE CLERK: In the -- on the machine.

MR. McCOY: Unh-huh (affirmative). We can.

MR. COLLINS: Maybe -- | can take themupstairs, copy
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them and submt themto Madam C erk, Your Honor

MR. McCOY: That would be fine.

THE COURT: Wy don't you do that.

(Si de conversati on)

THE COURT: I'Ill return Plaintiff's Exhibit 5, lest I be
tenpted to start reading it. [It's not in evidence. Believe
t hat concl udes the hearing.

MR. McCOY: Thank you, sir.

THE CLERK: This matter is adjourned. This court now
st ands adj ourned, subject to call

(Proceedi ngs concluded at 2:45 p.m)
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